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The Committee will meet at 9.30 am in the Mary Fairfax Somerville Room (CR2).
 
1. Air Weapons and Licensing (Scotland) Bill: The  Committee  will  take

evidence on the Bill at Stage 1, in round-table format, from—
 

Dr Graham Wightman, Operations Leader, School of Science, Engineering
and Technology, Abertay University;
 
Dr Niamh Shortt, Institute of Geography and the Lived Environment,
Edinburgh University;
 
Jack Cummins, Member of the Licensing Law sub-committee, Law Society
of Scotland;
 
Sandra White MSP, Member for Glasgow Kelvin;
 
Calum Steele, General Secretary, Scottish Police Federation;
 
Fiona Stewart, Acting Convenor, SOLAR Licensing Working Group,
SOLAR;
 

and then from—
 

Dr Colin Shedden, Chair, British Association for Shooting and
Conservation;
 
John Batley, Director, Gun Trade Association;
 
David John Penn, British Shooting Sports Council;
 
Graham Ellis, Chair, Scottish Air Rifle and Pistol Association.
 

2. Air Weapons and Licensing (Scotland) Bill: The Committee will consider the
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The papers for this meeting are as follows—
 
Agenda Item 1  

PRIVATE PAPER LGR/S4/14/29/1 (P)

Committee briefing LGR/S4/14/29/2

Committee briefing LGR/S4/14/29/3

Briefing Paper LGR/S4/14/29/4

Briefing Paper LGR/S4/14/29/5

Written Submissions LGR/S4/14/29/6

Submissions from Abertay University Students on Air Weapon
pellets

 

 

http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/140._Students_from_Abertay_University.pdf
http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/140._Students_from_Abertay_University.pdf


Agenda Item 1  LGR/S4/14/29/2 
19 November 2014 
 

1 

 

 

 

 

 

Local Government and Regeneration Committee 

Air Weapons and Licensing (Scotland) Bill 

Air Weapons - Summary of written submissions 

This paper provides a summary of the key issues raised in the submissions to 
the Committee’s call for evidence, which closed on Monday 29 September. All 
submissions received by close of business on Monday 29 September 
(totalling 48) were considered as part of this summary. The submission from 
Police Scotland which was received after this date has also been considered.  
 
Like previous summaries, this document is structured according to the 
questions asked in the call for evidence. Where submissions chose not to 
address the specific questions asked, responses have been put under the 
most appropriate question. 
  
Given the number of detailed submissions received it has not been possible to 
reflect the views of all respondents on all questions. By its nature therefore, 
this document is a high-level summary of the main points raised.  

 

Graham Ross 
SPICe Research 
14 November 2014 
 

 

Note: Committee briefing papers are provided by SPICe for the use of Scottish 
Parliament committees and clerking staff.  They provide focused information or 
respond to specific questions or areas of interest to committees and are not 
intended to offer comprehensive coverage of a subject area. 
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1. In what ways will the creation of an air weapons licensing system 
in Scotland contribute to preserving public order and safety, reducing 
crime and advancing public health policy?  

Perhaps the first thing to say is that the proposed introduction of an air 
weapons licensing system in Scotland more or less polarised opinion between 
those respondents who were opposed to the introduction of a licensing regime 
and those who were in favour of one. The responses to this question provide 
an illustration. 

The British Association of Shooting and Conservation (Scotland) (BASC) 
stated that an air weapons licensing system would be unlikely to contribute to 
preserving public order and safety, or reduce crime. The Association 
reasoned that this was due to the fact that the only people who would submit 
themselves to the licensing system would be those who are already law-
abiding. The Association argued that those individuals who are not law-
abiding would not apply for a licence and would either dispose of their air 
weapon (that could further compromise public order and safety) or continue to 
keep it illegally. The argument that those individuals who were likely to misuse 
air weapons would not apply for a license was echoed by a number of other 
respondents. 
 
The British Shooting Sports Council also felt that the introduction of such a 
scheme would only impact on those air weapons owners who were law-
abiding in the first place. The Scottish Countryside Alliance did not believe 
that the introduction of a licensing regime would contribute to preserving 
public order and safety in any meaningful way, stating: 
 

Conversely, the SCA believes that changes to the current legislation 
carry with it the significant risk of involuntary penalties. The changes 
proposed by the Scottish Government will create a number of new 
offences, some of which we believe will inevitable (sic) be breached 
without intent and/or in ignorance. The gun crime question is already 
popularly and symbolically constructed as a problem of the gun as if 
gun crime were a distinct set of offences that made sense and could be 
understood together. This is unlikely to be the case and probably 
unhelpful as gun crime can take a wide variety of forms, which share 
no necessary common features and have no necessary relationship to 
one another. For example, gun crime can include crime committed 
involving real guns; anti-social behaviour (criminal damage) with an air 
weapon; crime committed involving public display of imitation guns; 
crime facilitated by guns; the sale, transfer, distribution or mere 
possession of guns; and the discharge of a gun even where no injury 
results. 
 

The Scottish Air Rifle and Pistol Association (SARPA) could “see no 
perceivable benefit to public order or safety that could not be achieved by the 
diligent use of existing legislation” again arguing that only law abiding air 
weapon users would be likely to apply for a licence.  

http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/76._BASC_Scotland.pdf
http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/90._British_Shooting_Sports_Council.pdf
http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/91._Scottish_Countryside_Alliance.pdf
http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/87._Scottish_Air_Rifle_and_Pistol_Association.pdf
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A number of individuals also argued that the introduction of an air weapons 
licensing scheme would have no effect on those who chose to misuse such 
weapons. Amongst others, Steven Wolf, Alex Pearson and Morag and Tim 
Liddon all reiterated the arguments above suggesting that the proposed 
scheme would have no impact on those who misuse air weapons and would 
simply penalise law-abiding owners who would almost certainly comply with 
the legislation. 

In contrast to the arguments above, a number of respondents were in favour 
of the introduction of a licensing scheme. 

Police Scotland stated that: 

The criminal use of air weapons can have a devastating effect on those 
who are victims of that criminality. Criminals have used air weapons to 
kill and injure people. Pets and wildlife are also targeted by those who 
use air weapons irresponsibly. Property is also damaged. 
 
It would appear that the contents of the Bill, as it relates to air 
weapons, is to ensure that those who should not have air weapons will 
not be authorised to possess them. Applicants will require to be 
deemed fit to be entrusted with an air weapon and have a good reason 
for the possession of an air weapon. They will only be permitted to 
possess an air weapon if their possession of such an air weapon will 
not pose a danger to the safety of the public or the peace. These tests 
are already carried out in relation to current firearm certification 
procedures and assist in minimising the risks associated with 
irresponsible firearm ownership. 
 
Albeit crime in relation to the misuse of air weapons has fallen in recent 
years to very low levels, it is anticipated that crime relating the misuse 
of air weapons will fall further if these weapons are removed from those 
who are unfit to be entrusted with such weapons. Conversely however, 
with the introduction of a licensing regime, it will be expected that 
offences in relation to non-certification will outweigh considerably the 
current crimes, such as reckless discharge of a firearm, as those who 
have not complied with the legislation are discovered and reported. 
 
With an expected reduction in air weapons availability and the 
criminalisation of non-certification, it would be expected that less 
people will be injured as a result of the criminal use of air weapons.  
 

The League Against Cruel Sports believe that the proposed licensing system 
is “sensible and robust” and suggests that while its proposed introduction was 
largely based on reducing injuries to humans, that a licensing regime would 
also have a very significant and positive impact on animal welfare. Both the 
Scottish Society for the Protection of Cruelty to Animals (SSPCA) and Cats 
Protection echoed this view. The SSPCA accepts that there are lawful 
purposes for individuals to own and use air weapons but believe that “a 
licensing system should ensure that such a person has a legitimate reason for 

http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/2._Steven_Wolf(1).pdf
http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/10._Alex_Pearson.pdf
http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/113._Morag_and_Tim_Liddon.pdf
http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/113._Morag_and_Tim_Liddon.pdf
http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/135._Police_Scotland.pdf
http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/31._League_Against_Cruel_Sports.pdf
http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/41._Scottish_SPCA.pdf
http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/96._Cats_Protection.pdf
http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/96._Cats_Protection.pdf
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using an air weapon and a lawful place to use it, be that a gun club or on land 
with landowners permission”. Cats Protection also welcomed the introduction 
of a licensing scheme and expressed the hope that the scheme would result 
in fewer crimes being committed against animals by restricting licences to 
those who have a legitimate reason to use them. 
 
2. Is there sufficient provision, or sufficient capacity to provide 
suitable numbers of air weapons clubs across all areas of Scotland for 
use by registered air weapons owners/users? 
 
The BASC (Scotland) stated that it was currently not known if there was 
sufficient capacity or provision of air weapons clubs across Scotland: 
 

In July this year there were 138 approved rifle clubs in Scotland. It is 
not known how many of these clubs currently have the facilities for air 
weapon shooting or how many currently unapproved air weapon clubs 
there are. SARPA1, in their submission, estimate that no more than 5% 
of air weapon users are currently involved in clubs.  

 
As BASC (Scotland) point out, the Scottish Air Rifle and Pistol Association 
(SARPA) suggest that only a minority of airgun users currently use clubs to 
shoot. SARPA points out that most airguns are used in vermin control or for 
private land target shooting:  
 

Clubs are currently run by volunteers, while we have initiatives to 
increase land availability working with public bodies and have 
established a framework to make it easier for clubs to get started we 
still depend greatly on the response from ether the private or public 
land holder.  
 

A number of other sporting organisations commented on the current lack of 
provision for such clubs and the difficulties for individuals having to travel to 
such clubs in certain areas of the country. For example, Jessica Liddon of the 
Scottish Pistol Association stated that according to British Shooting and the 
National Small-Bore Rifle Association in Dumfries and Galloway and the 
Borders, there are only two airgun clubs – one in Dumfries and one in Hawick. 
Jessica goes on to say that in the same area there are roughly ten pony 
clubs, each with their own team of tetrathletes2 who shoot air pistol along with 
modern pentahletes and development pistol shooters who are not members of 
clubs: 
 

If all of these athletes were bound by the law to train at an airgun club, 
it could result in hours of travelling for them and not to mention the 
overloading of the two airgun clubs who could not physically cope with 
the numbers of new members due to health and safety restrictions for 

                                                 
1
 Scottish Air Rifle and Pistol Association.  

2
 Tetrahlon involves competitors taking part in events which include running, riding, swimming and 

shooting.  

http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/92._Scottish_Pistol_Association.pdf
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numbers in the building and they would not be able to maintain a safe 
range officer to athlete ratio.        

 
Those respondents who were generally in favour of a licensing system for air 
weapons were not able to comment definitively on whether there was 
sufficient capacity or provision of air weapons clubs in Scotland. The SSPCA 
stated that given the estimated numbers of air weapons in Scotland 
(500,0003) there was unlikely to be sufficient capacity. Cats Protection, while 
also unable to comment on capacity and provision, suggested that shooting 
within the confines of a club and presumably, under supervision, might be less 
likely to result in injuries to humans or animals.  
 
3. How will the air weapons licensing system affect those using air 
weapons for personal recreational use? 
 
A number of respondents were concerned that the introduction of legislation in 
this area may drive a significant number of those who currently enjoy air 
weapon shooting out of the sport completely with concomitant effects for the 
future of those who wish to pursue a career in the sport.  
 
Graham Ellis of SARPA suggested that the requirement for an air weapon 
certificate (AWC) will have the effect of shooters scaling up to more powerful 
firearms or shotguns. BASC (Scotland) and Alex Tulloch of the Civil Service 
Shooting Club echoed this concern suggesting that many people who 
currently shoot air weapons for recreational/personal purposes do so because 
there is currently no need for a licence.  
 
Both BASC and SARPA commented on the financial aspects of the proposed 
licensing system both in relation to the fees which will be charged at the point 
of application (discussed further below) and the cost for some shooters who 
may have to travel to clubs to continue their involvement in the sport. 
Individual respondent Callum Cheshire stated: 
 

I believe this legislation will restrict those who use air weapons, the 
vast majority of which do so legally and safely. 
 
I currently shoot air weapons (as well as my shotguns and firearms) on 
privately owned land and do so in a safe manner. I would find it very 
restrictive if I had to join a shooting club to continue practising my 
sport. 
 
The main reason I shoot air weapons is for enjoyment, which is not a 
suitable ‘good reason’ under the proposed legislation. Air weapons are 
enjoyable to shoot and cheap to run which is why so many people 
choose to learn to shoot with them. Whilst I do also use air weapons for 
pest control and thus have a ‘good reason’ I think that this legislation 
would stop people from owning and shooting air weapons in their 

                                                 
3
 The Scottish Government’s consultation document Proposals for Licensing Air Weapons in Scotland 

(December 2012) suggested that there could be as many as 500,000 air weapons in Scotland.  

http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/22._Civil_Service_Shooting_Club.pdf
http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/22._Civil_Service_Shooting_Club.pdf
http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/64._Callum_Cheshire.pdf
http://www.scotland.gov.uk/Resource/0041/00410460.pdf
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garden for enjoyment. Air weapons can be fired safely in urban 
environments such as a back garden if simple and reasonable 
precautions are made to stop the pellet traveling beyond the target. I 
think it would discourage new people from entering the sport and 
learning the safe handling and shooting techniques before moving onto 
other firearms.   

 
The vast majority of individual respondents who were opposed to the 
introduction of a licensing regime for air weapons also suggested that such a 
scheme could have the unintended consequence of diverting people 
(particularly young people) away from air weapon shooting as a sport. 
 
Most of the respondents in favour of a licensing regime did not, in general, 
make any comments on this particular question although David Lind stated 
that people should be encouraged to use air weapons for recreational use in a 
safe environment; while Police Scotland stated that once all the relevant steps 
in the process had been followed, that “people who have a good reason to 
possess an air weapon will be free to continue their responsible use of it.”   
 
4. How will the air weapons licensing system affect those aged 14 to 
17 who use air weapons?      
 
The Scottish Air Rifle and Pistol Association expressed concerns over the 
licensing of juniors, not in terms of their right to shoot air weapons but that by 
licensing individuals at this age it may give out a message that “responsibility 
lies solely with them rather than parents or responsible guardians who need to 
ensure that airguns are controlled and only used in a safe, responsible 
manner.” 
 
Jessica Liddon of the Scottish Pistol Association pointed out that many young 
people become involved in relevant sports such as pony club tetrathlon (see 
above), modern pentathlon and air pistol/rifle shooting between the ages of 14 
and 17. She suggests that such sports (and others) help to improve time-
management, determination and concentration in young children and also 
points out that the Scottish Government strives to increase participation in 
sport for school children. She states that all of the above sports give both 
boys and girls an opportunity to take part and suggests that the proposed 
licensing scheme may prove to be detrimental: 
 

By introducing the licensing system a deterrent is created for those 
looking at taking part in the sport. The added bureaucracy, time, 
paperwork and cost makes it less likely for people to get started in the 
sport which ruins the grassroots of the sport creating a large knock on 
effect to the elite end of the sport as well as reducing the number of 
children getting involved in sport as per the Scottish Governments 
aims. 
 

The submission from the Elite Scottish/GB Athletes also raises concerns 
about the effect of a licensing system on young people pointing out that the 
majority of pentathletes are under the age of 17. They suggest that the cost 

http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/25._David_Lind.pdf
http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/72._Elite_Scottish_-_GB_Athletes(1).pdf
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and bureaucracy involved in the proposed scheme will prove detrimental to 
the sport. In her submission, Fiona Dove suggests that those in the age 
bracket 14-17 “will be most adversely affected due to their incomes and lesser 
ability to travel to reach approved clubs to practise their sport”.  
 
One of the major concerns expressed by respondents to the Bill is the 
Scottish Government’s preferred approach to the issue of ‘plinking’. Plinking is 
generally described as informal shooting at non-standard targets and can be 
carried out in back gardens. It is generally recognised that plinking is for many 
young people, an entry level to the sport of air weapon shooting.   
 
The Policy Memorandum to the Bill states that: 

The Scottish Government accepts that this (plinking) has been a 
common pastime for many, and is seen as an “entry level” for many 
young shooters who go on to take up the sport on a more regular, 
organised basis.  However, the Scottish government has a wider 
responsibility to the community to reduce alarm and protect public 
safety.  Against this background, Ministers do not believe that target 
shooting in such an environment (gardens or other urban of highly 
populated settings) should generally be acceptable unless the 
applicant can satisfy the Chief Constable as to the safety and other 
arrangements in place to ensure that shooting can be carried out 
without risk to the public.        

 
A number of respondents have expressed concerns that if plinking is not 
considered to be a “good reason” for owning an air weapon that this will have 
a seriously detrimental effect on the numbers of young people who enter the 
sport. The Scottish Countryside Alliance has questioned the Government’s 
approach on this issue: 
 

The SCA questions the proposed restrictions on the use of air weapons 
within the confines of personal property or gardens leading to a likely 
prohibition of the use of air weapons for "plinking" in gardens or other 
urban or highly populated settings. 
 
Although the SCA accepts and welcomes the establishment of 
approved air weapon clubs we are concerned that statements such as 
“Target shooting in such an environment will not generally be 
acceptable unless the applicant can satisfy the Chief Constable as to 
the safety and other arrangements in place to ensure that shooting can 
be carried out without risk to the public”. 
 
The reluctance to allow the use of an individual’s own premises causes 
the SCA concern on several fronts. The ability of a low earner(s) to 
apply and pay for a licence may then limit the ability of the individual(s) 
to access approved clubs which it is presumed will carry a membership 
fee and range use fee, greatly limiting the individual(s) ability to 
practice and enjoy low powered air weapon shooting. The SCA also 
feel that those with physical disability may also find themselves 

http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/6._Fiona_Dove(1).pdf
http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/91._Scottish_Countryside_Alliance.pdf
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restricted from free practice within their own premises. Simple 
economics often see the limitation to the provision of disabled facilities 
which are generally limited numerically in relation to that offered to the 
able bodied i.e. less provision of specialist access areas leading to 
lower opportunities for disabled shooters to practice.     

 
The League Against Cruel Sports (LACS) has argued that: 
 

“Whether for pest control or sporting purposes, humanely killing an 
animal with an air gun requires a considerable degree of skill. It is 
particularly inappropriate to allow people under the age of 18 to attempt 
to shoot live animals for any purpose. Academic studies (Ceylan et al: 
2002 and Abad et al: 2009) have shown that young people are 
particularly likely both to be the victims and perpetrators of accidental 
shootings with air guns. Air guns can cause terrible injuries to people, 
and Abad et al particularly highlight the prevalence of eye injuries to 
young people caused by air guns. Allowing young people to stalk live 
animals, which move in space and time, has greater potential to cause 
accidental injuries to humans than shooting static targets at a club”.   

 
The LACS believe that the legislation should be amended so that those under 
the age of 18 cannot shoot live animals. 
 
In his submission, Dr Graham Wightman states that while the majority of air 
weapon owners are responsible, accidents do happen which can result in 
injuries. Dr Wightman suggests that around half of all injuries involving air 
weapons occur to youngsters under the age of 20. 
 
5. How will the air weapons licensing system affect those using air 
weapons for commercial/professional reasons (for example: for pest 
control; as part of the tourist hunting season; as part of fairs, 
paintballing centres, entertainment sector, etc)? 
 
In its original consultation on the Bill, the Scottish Government did not 
propose to legislate for, or include, very low powered air weapons, such as 
“BB guns” or paintball or Airsoft guns within the new regime. The Government 
considered that under normal use such weapons are unlikely to prove lethal 
or pose any significant threat. However, the Government now recognises that 
most paintball guns are well within the licensable power range, as are some 
airsoft guns. The Bill therefore provides that a person who operates a 
recreational shooting facility, such as a Paintball venue or miniature rifle 
range, where individuals who do not hold certificates to use air weapons, must 
hold an air weapons certificate and have it on display. This requirement allows 
users of the facility to confirm that an air weapon certificate is in place thus 
exempting them from the need to hold a certificate of their own. (A number of 
exemptions are included at Schedule 1 of the Bill).   
 
In his written submission, Stephen Pringle, who is an Airsoft Technician, 
expressed concerns that the Bill may have unintended consequences for the 
Airsoft industry. He points out that Airsoft guns predominantly shoot 6mm 

http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/109._Dr_Graham_Wightman.pdf
http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/93._Stephen_Pringle.pdf
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plastic or biodegradable balls at muzzle energies of up to 2.3 joules, although 
the majority of Airsoft sites impose limits closer to 1.3 joules. He also states 
that the term “airsoft gun” is misleading as although they closely resemble 
firearms, airsoft guns are incapable of discharging live ammunition and are 
ballistically more closely related to muskets in that they project a ball along a 
smooth barrel. 

He goes on to suggest that the Scottish Government has adopted the 1 joule 
level at which an air weapon will come under the ambit of the Bill from a 
Home Office Firearms Consultative Committee Report from 2002.  

He points out that the figure comes originally from an appendix to the 
Consultative Committee’s report and was made without reference to any 
scientific investigation but “has assumed the nature of canon law within the 
realm of legislators since”. He goes on to say that in 2011, the Association of 
Chief Police Officers (ACPO) commissioned a report into airsoft guns and 
lethality from the Forensic Science Service (FSS) in order to better define 
lethality. Based on the finding from the FSS, ACPO recommended to its 
members that muzzle energy of 1.3 joules in an airsoft gun capable of 
automatic fire, and 2.3 joules in a single shot airsoft gun were unlikely to 
cause more than a trivial injury. Since the publication of the ACPO report, the 
airsoft industry within the UK has broadly accepted these standards.  
 
Mr Pringle is concerned that if the Bill is passed without appropriate 
amendment, there may be an argument that in order to fall outside the remit 
of air weaponing licensing, that airsoft guns must be restricted to 1 joule or 
less. He suggests the addition of an appropriate amendment which defines 
and excludes airsoft guns from the meaning of an air weapon as currently 
defined in the Bill. 

A significant number of respondents mentioned the added financial costs and 
bureaucracy associated with obtaining an air weapons certificate for those 
involved in the capacities mentioned above.   
 
Katherine Griffiths has suggested that some people who use airguns for pest 
control and who may currently provide such a service for free, will start to 
charge for the service. Duncan Rogers points out that he carries out 
significant pest control activities throughout the country and as part of this 
service removes thousands of prey species every year. He suggests that low 
powered air weapons are perfect for carrying out this activity and that if 
people are discouraged from taking up pest control with air weapons as an 
activity due to a licensing scheme being introduced that this could have a 
knock-on effect in terms of an increase in the numbers of species which are 
currently considered to be pests. 
 
In its submission, the British Shooting Sports Council states:  
 

At no time in the debate about air weapon licensing in Scotland has 
there been, to BSSC’s knowledge, any concern with regard to public 
safety about the commercial or professional use of air weapons. 

http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/7._Katherine_Griffiths(1).pdf
http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/12._Duncan_Rogers.pdf
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Licensing will just add another cost and a complication to small 
businesses. 
 

Dave Ewing of Firearms UK suggested that those individuals who currently 
use airguns for commercial or business reasons will no doubt be able to 
obtain an air weapons certificate but will be faced with additional costs. 
However, he suggests that the most significant effect will be for those who 
currently carry out pest control activities with air weapons for free: 
 

This service is carried out often free for charge. It is often used on 
farmland to protect crop damage, golf courses to protect course 
damage and in urban areas to control pigeon populations as their 
faeces is harmful to human health. 
 
It cannot be underestimated how vital these services are to the Scottish 
economy. If people have to pay money to acquire a certificate through 
club membership or obtaining the rights to land they may start to 
charge for their services or stop carrying them out. Any increases in 
costs will be passed on to the Scottish consumer.  
 

Mr Ewing goes on to say that he has spoken with many people who reside in 
England and who travel to Scotland for shooting holidays. He says that many 
of them have stated that they will no longer visit Scotland if they have to 
acquire certificates or visitor permits for airguns. 
 
Jon Morgan of the Federation of Scottish Theatre suggested that clarity was 
required in relation to theatres’ use of air weapons: 
 

Very few theatres use live air weapons in performances, most 
preferring to use dummy or ‘prop’ weapons. Where they do use air 
weapons, it would be helpful to clarify if they will need to have a licence 
even if they are hiring from a licensed supplier for a defined period (as 
opposed to owning and keeping an air weapon permanently on their 
premises) or whether it is sufficient to apply for a temporary police 
permit. We understand the proposed exemption is for the individual 
performer handling a weapon in performance and not for the theatre 
management who may have to store a hired air weapon overnight 
between performances. 
 

6. How will the air weapons licensing system affect those using air 
weapons for competitive purposes?  
 
A number of issues arising out of this question in relation to competitive sport 
and young people have already been addressed at question 4 above.  
 
In addition, a number of respondents have commented generally that the 
requirement for an air weapons certificate or a visitor’s permit could act as a 
disincentive to competitors from outside Scotland. Amongst other things, they 
point to increased costs and bureaucracy as being pertinent factors.  
 

http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/11._Firearms_UK(3).pdf
http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/86._Federation_of_Scottish_Theatre.pdf
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The Scottish Air Pistol and Rifle Association has suggested that Scotland 
could become “a shooting backwater” as a result of the legislation: 
 

This licence scheme will directly impact [on] the ability of competitors to 
access the sport from across borders and from other nations. Currently 
we have a common licence scheme across the UK and our events are 
accessible to many nations, this legislation could make Scotland a 
shooting backwater unable to hold major international events.  
Competitors will travel to less officious countries with less red tape to 
be deal with. 
 

BASC (Scotland) expressed similar concerns: 
 

Those wishing to come to Scotland will require a visitor’s permit and 
this may well act as a disincentive to both individuals and groups, 
especially if an application has to be made each year, or more often. 
We are aware that there have been delays and frustrations over recent 
years with respect to visitor permits for shotguns and rifles. In such 
situations the visiting sportsman or woman can borrow a firearm, such 
as an “estate rifle”, and still participate. However, few air weapon 
competitors would be able to compete if they did not have their own 
rifle or pistol due to the fact that most are customised for their own 
particular requirements. 
 

7. Is it equitable for those applying for an air weapons certificate to 
pay a fee which cannot be refundable irrespective of whether a 
certificate is granted or not? 
 
Not surprisingly, the issue of fees generated very distinct responses from both 
sides of the argument, particularly in relation to the proposal that an 
application fee would not be refunded should an application be unsuccessful.  
 
In general terms, the majority of individual respondents (who are opposed to a 
licensing regime) and those organisations involved in shooting, argued that 
individuals who applied for an air weapons certificate were doing so to remain 
within the law and it therefore seemed inequitable to retain their fee should 
their application be unsuccessful. Respondents pointed to the perceived 
anomaly whereby an unsuccessful application for a firearms or shotgun 
certificate under the Firearms Act 1968 would result in the application fee 
being reimbursed.   
 
However, Police Scotland (who will be charged with administering the 
scheme) considers that non-reimbursement of an application fee is not 
inequitable and that any anomaly lies within the 1968 Act: 
 

There is a cost to the administration of firearms licensing and the 
proposals contained in the Bill. It is widely accepted that the cost of 
administering the current firearms licensing system is not covered by 
the fees charged and the public purse picks up the difference. The 
firearms licensing fees have not increased since January 2001. 
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Police Scotland considers that the 1968 Act, which allows for the full 
refund of a fee should the application be refused, is an anomaly. In the 
vast majority of current circumstances, when there are no fit to be 
entrusted queries or medial matters to be considered, the processing 
work is straightforward. It appears counterintuitive, when considerable 
investigative resources are deployed to obtain information which allows 
the Chief Constable to make an informed decision in respect of 
refusing an application that the fee should be returned given the vastly 
increased costs to the public purse. 
 
It may be considered that an applicant applying for an AWC is paying 
for the process to take place rather than the actual certificate itself. 
Conversely, it is not equitable, from the perspective of public funds for 
a person not to pay for the increased public work when anomalies, 
which the applicant will likely be aware of, are discovered.  

 
8. Will the air weapons licensing system have a positive or negative 
impact on other areas of the public sector in Scotland (e.g. the work of 
local government, public agencies, etc)? 
 
A number of respondents answered this question specifically in relation to the 
impact which the proposed licensing scheme would have on Police Scotland. 
The overwhelming feeling was that with an estimated 500,000 air weapons in 
circulation in Scotland (see above), the number of applications which may be 
made for air weapons certificates could result in a significant burden for those 
charged with administering the scheme. 
 
The submission from BASC (Scotland) was indicative of other submissions 
from stakeholders on this issue and stated that while the proposed scheme 
would not affect many areas of the public sector, it would impact significantly 
on Police Scotland. The BASC considered the figures contained in the 
Financial Memorandum to the Bill and has particular concerns about the 
estimated processing costs contained therein: 
 

An assumption is made that “extensive, detailed background checks 
and home visits will be necessary only in a very small proportion of 
cases”. The assumption is made that 98% of applications will only 
require 1.2 hours of processing by administrative staff, with no enquiry 
officer involvement. Given that there is a “good reason” requirement for 
obtaining an air weapon certificate we find it hard to believe that 98% of 
those applying for a certificate will be able to provide a “good reason” 
that will be processed (and confirmed) within 1.2 hours and will not 
require enquiry officer investigation. 
 
It is assumed that the majority of air weapon owners use them for 
informal target shooting in their garden and we note that the Policy 
Memorandum states (para. 64): 
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“Ministers do not believe that target shooting in such an environment 
(in gardens or other urban of highly populated settings) should 
generally be acceptable unless the applicant can satisfy the Chief 
Constable as to the safety and other arrangements in place to ensure 
that shooting can be carried out without risk to the public”.  
 
With this in mind we feel that a large number, possibly 50% of 
applications, will give such informal target shooting as their good 
reason. 
 
We do not know what decision-based mechanism could be used to 
determine whether this would be acceptable or not without enquiry 
officer involvement and/or a home visit. Instead of 2% of applications 
requiring “detailed process incl. home visit” we feel that this would be 
nearer to 50%. This would result in the average cost of each 
application rising to £118.90, an increase of almost 40%. This would 
mean that the cost, spread over five years, for 10,000 applications 
would be £1,189,000 and for 30,000 applications £3,567,000. This will 
have a considerable negative impact.    

 
The BASC commented that perhaps the only other public agency which may 
be affected by the legislation would be Scottish Natural Heritage which, on 
occasion, employs staff who use air weapons for humane dispatch purposes. 
 
The submission from the Scottish Police Federation concentrates mainly on 
the implications of the legislation in terms of the impact on resources for 
Police Scotland. While acknowledging that Police Scotland currently has the 
knowledge and expertise in administering a licensing regime in respect of 
other firearms and shotguns, the capacity of that infrastructure to deal with an 
additional and significant increase in applications for air weapons certificates 
and permits “cannot be accurately estimated at this time.” The Federation 
states it is highly likely that the increase in work which would be generated for 
officers working within the licensing system could not be delivered without 
significant disruption.  
 
 
9. What, if any, might the unintended consequences of introducing 
an air weapons licensing system in Scotland be? 
 
A number of respondents stated that the introduction of a scheme for the 
licensing of air weapons would have a detrimental effect on the numbers of 
people (a) continuing to shoot air weapons; and (b) entering the sport at a 
young age. 
 
Dave Ewing of Firearms UK stated that there would be a reduction in the 
number of law-abiding people who are introduced to and take part in shooting 
sports. He commented that many people are introduced to shooting as a sport 
through airguns initially as there is currently no requirement for a certificate 
and it can be undertaken safely in, for example, a back garden (i.e. ‘plinking’ – 

http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/50._Scottish_Police_Federation.pdf
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see above). He argues that faced with rising costs and added bureaucracy 
many people will give up the sport or simply not take part: 
 

Many sporting champions first learned to shoot in this manner 
especially those representing Scotland at the Commonwealth Games 
and it will affect the likelihood of future undiscovered talent being 
introduced to the sports and bringing glory to Scotland. 
 

In a similar vein, Jessica Liddon of the Scottish Pistol Association asserted 
that there would be “a large knock-on effect caused by the introduction of the 
airgun licensing system”. Jessica pointed to increased costs in running 
competitions due to the necessity of obtaining event permits for such events; 
increased difficulty in getting started in the sport at an appropriate level before 
fully committing to it; and the possibility of increased difficulty in finding local 
licensed training facilities at approved clubs: 
 

All of these factors will have a large impact on participation in the sport 
and will significantly reduce Scotland’s chances of medalling at both 
Commonwealth and Olympic Games as well as World and European 
Championships. 
 

The BASC stated that the requirement to obtain an air weapon certificate may 
prove to be an incentive for many people to apply for a shot gun or firearms 
certificate instead. The Association pointed out that the process for shotguns 
and firearms may be easier – for example, there is no need for a “good 
reason” for a shot gun certificate and no conditions can be attached to such a 
certificate – both of which would apply in the application process for an air 
weapon certificate. Also, an unsuccessful application for a shot gun or 
firearms certificate would result in the application fee being returned to the 
applicant. The proposed licensing scheme for air weapons would see 
application fees being retained whether an application was successful or not. 
 
In its submission, the Law Society of Scotland’s Licensing Law Sub-
Committee (“the Sub-Committee”) notes “that there are at present some 
500,000 air weapons in circulation in Scotland which cannot be properly 
traced” and that this may have implications for public safety: 
 

The Sub-Committee is concerned that there may be the potential for a 
large number of air weapons to be sold off or indeed just given away 
before the provisions at Part 1 of the Bill come into force as opposed to 
weapons simply being handed into the police with the resultant effect that 
many of these weapons may end up in the wrong hands. Some form of 
minor compensation for surrendering air weapons to the police may 
counter this potential issue. 
 

10. Do you have any other comments to make on air weapons 
licensing aspects of the Bill? 
 

http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/114._The_Law_Society_of_Scotland.pdf
http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/114._The_Law_Society_of_Scotland.pdf
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For those respondents who are opposed to the introduction of a licensing 
scheme for air weapons, a number of key themes emerged in response to this 
question which also formed the basis for responses to previous questions: 
 

 many of the submissions pointed to the vast majority of respondents to 
the Scottish Government’s original consultation who were opposed to 
the introduction of a licensing scheme for air weapons (87%) 

 that the proposed licensing scheme would appear to simply penalise 
those who are already law-abiding and would do nothing to prevent 
those who misuse air weapons from doing so in the future 

 increased costs and bureaucracy would force many people to either 
give up air weapon shooting or deter those who may have been 
considering taking the sport up having a detrimental effect on future 
sporting success 

 the proposed scheme would place a significant burden on Police 
Scotland in terms of resources 

 
Police Scotland have also commented on the possibility of increased demand 
on police resources should the legislation be enacted in its current form: 
 

It is vitally important, from a processing perspective to balance the 
monthly demand of applications on the police. Section 8 of the Bill 
states that an AWC shall last for five years. There are a number of 
Sections thereafter, section 9 (2) by way of example where the 
proposed legislation allows for a certificate holder to align their AWC to 
conclude with their Firearm or Shot Gun Certificate, which may be of a 
period of less than five years. 
 
In order to smooth the demand, Police Scotland would wish that for the 
first AWC only, that the Chief Constable can decide the length of the 
Certificate. Accepting that there will be a wave of new applications 
when the legislation is enacted, the current proposals would mean that 
the same wave is replicated at five year intervals thereafter, causing 
undue pressure on the police to manage the resources to satisfy the 
demand.  
 
Alternatively, should the Chief Constable have the ability to vary the 
length of the first certificate, this brings with it the ability to thereafter 
smooth the demand, allowing for a more efficient and effective service. 
At the renewal of the first certificates they would revert to five years. 
This has the effect of stabilising the numbers of AWCs which require to 
be processed each month thereafter and allows for the effective 
planning of resources to meet the monthly demand.   
 

Police Scotland have also stated that there is no budgetary provision within 
Police Scotland to deal with the proposed legislation and that costs will be 
incurred in the handing in of air weapons; bureaucratic processes involved in 
dealing with AWC applications and the subsequent management of them. 
 



Agenda Item 1  LGR/S4/14/29/2 
19 November 2014 
 

16 

Michael Flynn of the SSPCA stated that there are many activities which 
require to be licensed such as driving a car or watching television and that 
“UK citizens do not have a right to bear arms”. He goes on to say: 
 

Owning a weapon that is potentially dangerous to humans and animals 
is a privilege and not a right. In these circumstances it is not 
unreasonable for a person to prove that they are a fit and proper 
person, that they have an air weapon for a legitimate reason and that 
they can prove that they have permission to use the air weapon at a 
stated location. 
 

Jacqui Cuff of Cats Protection also welcomed the proposals in the Bill “to 
tighten up the law on the licensing of airguns in Scotland” and hoped that the 
provisions in the Bill would not be weakened in any respect as the Bill 
progresses.       



Agenda Item 1  LGR/S4/14/29/3 
19 November 2014 
 

1 

 

 

 

LOCAL GOVERNMENT AND REGENERATION COMMITTEE 

AIR WEAPONS AND LICENSING (SCOTLAND) BILL 

LOCAL GOVERNMENT LICENSING – SUMMARY OF WRITTEN 
EVIDENCE 

 

Purpose 
The purpose of this briefing is to provide the Committee with a summary of 
the written evidence received in relation to the local government licensing 
aspects of the Air Weapons and Licensing (Scotland) Bill. This covers the 
proposal in the Bill in the following areas: 

 alcohol licensing 

 taxi and private hire car licensing 

 scrap metal dealer licensing 

 theatre licensing 

 sexual entertainment venue licensing 

Most respondents to the Committee’s call for evidence made comments which 
were specific to the licensing regime in question. Due to the range of issues 
covered by the Bill, a high level summary of the key issues has been 
provided. It does not try to reflect all the views expressed. In addition, it does 
not deal in detail with some of the technical issues raised.  

Abigail Bremner 
SPICe Research 
14 November 2014 
 

Note: Committee briefing papers are provided by SPICe for the use of Scottish 
Parliament committees and clerking staff.  They provide focused information or respond 
to specific questions or areas of interest to committees and are not intended to offer 
comprehensive coverage of a subject area. 
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ALCOHOL LICENSING KEY THEMES 

General 

Responses highlighted a divide between trade and health bodies on how to 
achieve the licensing objectives. Health bodies argued for a “whole 
population” approach while trade bodies argued for measures which tackle 
problem drinking while enabling responsible drinkers to participate in what is a 
lawful activity.  

Health bodies identified preventative spending advantages. They considered 
that health spending on alcohol-related problems could be reduced by tackling 
issues around the sale and supply of alcohol through licensing. 

General view was that alcohol licensing did not integrate well with wider 
policies such as sustainable development and economic balance. A number 
of licensing respondents noted that the law limited the role that such wider 
considerations could play in alcohol licensing decisions. Health respondents 
expressed frustration that alcohol licensing seemed to operate outside wider 
council plans to tackle health inequalities.  

Children 

The Bill contains provisions to make it an offence to supply alcohol to a child 
or young person. It also seeks to include the protection of young people in the 
licensing objectives. 

These provisions were welcomed by all who commented. Some concerns 
were expressed about criminalising the actions of what the respondents in 
question called “responsible” parents who might introduce children to alcohol 
at eg. a family picnic. Some health groups wanted the law to be changed to 
make it illegal to supply alcohol to children at all 

Further action to tackle crime and preserve public order 

Some respondents questioned the priority the police and prosecutors gave to 
investigating and prosecuting licensing offences. It was suggested by one that 
attitudes to public drunkenness could be entirely changed over time if the 
police took a more active role in enforcing the law as it stands at present.  

Occasional licences were also targeted by some respondents. The licensing 
regime applying to occasional licences is less stringent. It would also be 
possible, even if the Bill’s proposals became law, for voluntary organisations 
to apply for occasional licences without a “fit and proper person” test.  

Fees for occasional licences are very low and a number of licensing boards 
highlighted that various parties took advantage of this to sell alcohol without 
have to comply with the usual requirements. The legal exemption meaning 
that an event with an alcohol licence does not need a public entertainment 
licence meant that some large scale events were being held under occasional 
licences without suitable regulation.   
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Members’ clubs were another area of concern. Licensing boards complained 
that they had no way to enforce the requirements of a club’s constitution (eg. 
on the admission of non-members) so that alcohol could be sold 
inappropriately. The Scottish Government brought forward proposals for 
closer regulation of members’ clubs in its consultation but chose not to 
proceed with these.  

Health bodies wanted both occasional licences and members’ club licences to 
be included in overprovision calculations, which is not currently the case. 
Some respondents cited the example of the Scottish Borders area, where 
22% of licences were stated to belong to members’ clubs.  

Glasgow Licensing Board noted the effect of the “Brightcrew” court judgment 
(which requires that the controls given in the Licensing (Scotland) Act 2005 
can only be used in relation to the sale of alcohol). The Board stated that, if 
the Scottish Government wants licensing boards to be able to tackle crime 
and disorder more generally, then it must legislate to reverse the effects of 
this decision.  

A “fit and proper” test 

The reintroduction of a “fit and proper” test was generally supported by 
respondents. However, a number of trade representatives disagreed, seeing it 
as an additional administrative hurdle for those applying for licences. The 
response from the Co-operative Group highlighted the burden of the current 
arrangements on its operations. 

However, a number of respondents raised concerns about the limits placed by 
existing law on what licensing boards would be able to take into account. It 
was felt that, by linking the fit and proper test to the licensing objectives, only 
matters which were relevant to these could be considered. This was likely to 
make the provisions significantly less effective than some might envisage.  

The “Brightcrew” decision was considered to be an even bigger limitation, 
meaning that matters which went beyond the sale of alcohol could not be 
considered. Dumfries and Galloway Council summarised the position as 
follows: 

“The logic of the leading case of Brightcrew would prevail – what 
exactly has this to do with the sale of alcohol?” 

Glasgow Licensing Board stated that “Brightcrew” was already used by those 
who appeared before it as a reason why serious criminal offences should be 
left out of consideration when looking at a licence application. It felt that this 
significantly hampered their ability to protect the public through the alcohol 
licensing system.  

The issue of the use of police intelligence as part of the fit and proper test was 
also commented on by a number of respondents. Some welcomed the wider 
information that would be available to licensing boards about an applicant’s 
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character. However, others were concerned about the quality of evidence that 
would be presented to licensing boards.  

The Institute of Licensing noted that boards are required to conform to the 
principles of natural justice, which requires certain standards of evidence 
before information can be considered. They considered that police intelligence 
was unlikely to meet these standards. Glasgow Licensing Board suggested 
that the provision would put unfair pressure on licensing boards as the police 
were likely to raise issues which could not legitimately be considered by them.  

Some respondents called for greater guidance in relation to what should be 
looked at as part of the fit and proper test. The Scottish Government has 
stated that it does not want to provide further specification as this may act to 
constrain the matters which a board can consider.  

Spent convictions 

There was general support for licensing boards to consider spent convictions, 
although there were some notable exceptions to this, such as the Institute for 
Licensing. It was considered that this would allow boards to consider more 
information and, particularly, to identify patterns of offending. Technical 
difficulties with the law as it currently stands were also highlighted.  

Overprovision 

This subject received the most comment by respondents. There was a clear 
division in views between the licensed trade and health organisations. 
Licensing boards tended to restrict their comments to more technical aspects.  

The submissions highlighted a fundamental difference in approach in relation 
to causation (ie. the link between overprovision and alcohol problems). Health 
organisations emphasised a clear link between access to alcohol and poor 
health outcomes across the population. They sometimes expressed 
frustration at what they saw as a lack of action by licensing boards on this 
issue. 

Trade bodies considered that problems resulting in an overprovision 
assessment should have a clear link to specific licensed premises. Otherwise, 
they argued that responsible retailers and drinkers would be penalised 
because of the behaviour of a minority of irresponsible people. Traders also 
argued that, because people travelled outside their local area to purchase 
alcohol, it was difficult to see how cracking down on local availability would 
make any real difference to consumption.  

The licensed trade also emphasised that overprovision assessments affecting 
an area were likely to reduce investment – eg. in opening new facilities which 
may benefit the community in terms of jobs and convenience and in upgrading 
old facilities. The Co-operative’s response highlighted their view that 
customers today want to do all their grocery shopping under one roof. 
Therefore, to their mind, it does not make economic sense to open a grocer-
type shop without also being able to sell alcohol as people will simply shop 
elsewhere.  
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The licensed trade tended to disagree with the Bill’s proposals to allow the 
whole of a local authority’s area to be considered as a “locality” for the 
purposes of calculating whether there was overprovision. It was considered 
that it was not possible to do a meaningful assessment of whether there was 
overprovision over such a large area with the risks that – eg. a rural 
community would be denied a new convenience-type shop because of 
problems in a city centre.  

Health bodies supported proposals to consider the whole of the local 
authority’s area, pointing out that data on health outcomes was generally only 
available at this level. Health bodies generally wanted more transparency in 
the way licensing boards carried out overprovision assessment as they felt it 
was not always clear what information they had considered. They also wanted 
licensing boards to collect more data about the type of licences issued and 
the sales made so that there was a better base line from which to take 
decisions.  

In terms of including licensed hours in an overprovision assessment, trade 
bodies highlighted that traders may not sell alcohol for all the hours they were 
licensed for (eg. pubs shutting early if they are quiet). Health organisations 
generally welcomed the option to include licensed hours in an overprovision 
assessment. However, they were very concerned that the precise wording of 
the provision in the Bill would weaken the overprovision requirements 
generally by stating that licensing boards “may” rather than “must” consider 
specific factors.  

Health organisations noted that occasional licences and members’ clubs are 
not currently considered when licensing boards assess overprovision.  

Licensing policy statements 

Respondents generally welcomed the extension in the time a licensing policy 
statement would last for from three to five years as this would fit in with the 
cycle of local government elections. However, some licensing boards 
expressed concerns, including: that, practically, changes would be needed 
during this time period so supplementary statements would become the norm; 
and that an explicit link to elections may politicise a process that licensing 
boards try to keep neutral.  

Annual financial reports 

The provision requiring boards to publish annual financial reports was 
generally welcomed. Trade bodies wished to see an ability to require 
reductions in fees if a licensing board was making more than they were 
spending on alcohol licensing. Health organisations wanted greater 
accountability. They called for licensing boards to publish more data about 
alcohol sales and to be directly accountable for the delivery of licensing 
objectives.   

Role of licensing standards officers 

Various respondents called for changes to the role of the licensing standards 
officers. Some, including the National Forum of Licensing Standards Officers, 
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wanted a greater role for licensing standards officers in supplying information 
for consideration during licensing applications, renewals and reviews.  

Personal licence application process 

The changes proposed in the Bill to extend the timescales during which a 
renewal could be applied for were generally welcomed. Several trade bodies 
highlighted that deadlines could be missed for unavoidable reasons – eg. 
maternity leave. However, several licensing boards expressed concern that 
the changes would remove incentives to complete refresher training. Other 
technical problems with the operation of current provisions on personal 
licences were also highlighted.  

Other concerns 

A large number of respondents raised wider concerns about the operation of 
the Licensing (Scotland) Act 2005. The main issues were: 

 Occasional licences – occasional licences are subject to less rigorous 
conditions than premises licences. The fee charged to process them is 
also very low. Respondents reported that the system was being 
abused. For example, they were being used to generate money, 
sometimes in situations where full licences would not be given. Large 
scale events were avoiding the requirement to have a public 
entertainment licence by applying for an occasional licence. Licensing 
boards reported that they could not properly regulate the non-alcohol 
related activities in this situation.  

 Members’ clubs – some respondents expressed concern at the lack of 
control available when members’ clubs sold alcohol. In some cases, it 
was argued that the less rigorous regime was used to generate profit 
for clubs or to undercut mainstream licensed businesses. Respondents 
called for more powers to regulate members’ clubs 

 Consolidation – a wide range of bodies highlighted the difficulties in 
understanding licensing law due to amendments to the 2005 Act and a 
large number of statutory instruments. A consolidated act was called 
for.  

 Transfer – a number of technical concerns about the operation of the 
system for transferring premises licences were highlighted. There were 
particular problems in insolvency situations and where the relationship 
between a pub owner and tenant had broken down.  
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TAXI AND PRIVATE HIRE CAR LICENSING KEY ISSUES 

General 

Edinburgh Council pointed out that a quantity control on the number of private 
hire cars could have a positive impact on limiting climate change.  

The purpose of the licensing regime 

There was general agreement that the purpose of the licensing regime was to 
ensure public safety through safety checks on drivers and cars. Some 
licensing authorities also mentioned comfortable vehicles and good standard 
of customer service. Police Scotland highlighted a role in preventing criminal 
groups from entering the trade.  

The current two-tier licensing system 

The vast majority of respondents supported the current two tier system. This 
was thought to allow appropriate regulation of the different types of hire car, to 
promote disabled access and to ensure confidence in service levels when a 
car is hailed in the street. The Competition and Markets Authority was of the 
view that it helped to promote competition.  

Aberdeen City Council and East Lothian Council saw no advantages to the 
two tier system and argued that it would be better to have one standard of 
licensing applying to all cars and drivers.  

Most respondents argued that switching to a single-tier system would have 
significant costs. The need to consult and develop policy was highlighted as 
well as on-going uncertainty for the trade and the public as the transition took 
place. It was generally thought that the current system worked well so there 
was no need to do this.  

A number of respondents also raised practical issues, such as how to ensure 
disabled access, or increasing congestion in town centres. There was 
confusion as to which standards would be adopted to cover all hire cars. 

Aberdeen City Council and East Lothian Council both argued that, with 
sufficient planning and a long transition period, these difficulties could be 
successfully managed. East Lothian argued that there could be advantages, 
including savings, to all parties from streamlined processes. Aberdeen noted 
that, if technology (such as mobile phone apps) was blurring the boundaries 
between different hire car markets, then a move to a single regulatory regime 
seemed appropriate.  

Overprovision of private hire cars 

The Bill’s proposals met with a mixed response. No council rejected them 
outright, but a number stated that they saw no reason to introduce restrictions 
on the number of private hire cars. The reason behind the lack of outright 
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opposition may be that the Bill gives licensing authorities discretion as to 
whether to implement a restriction. This freedom was expressly welcomed by 
CoSLA 

The Competitions and Markets Authority opposed quality restrictions. It noted 
that the private hire car market was demand-led (ie. it responded to specific 
bookings) so there was no need to control numbers of cars. It also noted that 
controlling legal entry into the market could result in illegal operators, which 
would be counterproductive. It suggest that there may also be problems 
clearing town centres at night, which would exacerbate public order issues.  

A number of councils highlighted concerns with the proposals as they stood. 
Chief among these was the fact that the Bill would create a different test for 
taxis (“unmet demand”) and private hire cars (“overprovisions”). This was 
thought to engender confusion as well as having resource implications.  

Some councils also expressed concerns about the ability to apply the 
restriction proportionately or how to effectively measure overprovision. 
Several called for further Scottish Government guidance on these points.  

Some councils highlighted a belief that restricting the number of private hire 
cars would create a “black” market in licence plates. This is already the case 
for taxis. It was noted that a lack of a clear line of ownership between a car 
and its driver can create enforcement difficulties.  

Training for private hire car drivers 

The proposal to enable licensing authorities to require private hire car drivers 
to undertake compulsory training was roundly welcomed by respondents. 

Removal of the exemptions for cars contracted for 24 hours or 
more 

Almost all councils responding to the call for evidence welcomed the removal 
of the “contract exemption”. This was felt to create a level playing field and to 
make enforcement easier as drivers would no longer be able to claim that 
they were exempt.  

However, CoSLA’s response noted a division between urban authorities 
(which generally welcomed removal) and rural ones. Rural authorities were 
generally concerned the new requirement would cause people to withdraw 
from the market, reducing the service available. They were also concerned 
about the impact on the cost of the services councils contracted (such as 
transporting children to school). CoSLA suggested that the power to remove 
the exemption was made discretionary.  

Highland Council also expressed its opposition to the proposal. It believed 
that the additional financial and administrative burden removal would place on 
the council was not worth it for the risk alleviated. It suggested that services 
contracted directly by the public should not be exempt but that those 
contracted by councils and other public bodies should remain so. It argued 
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that appropriate standards of service could be ensured through the 
procurement process.  

Councils highlighted that a wide range of services would be brought into the 
licensing regime if the exemption was removed. It was suggested by some 
that further, specific exemptions should be considered. There were also calls 
for a specific approach to address special events vehicles such as “party 
buses” and stretch limousines.  

SCRAP METAL DEALERS LICENSING KEY ISSUES 

Impact 

Several organisations affected by metal theft responded to the call for 
evidence. They stressed the impact of metal theft on their businesses in terms 
of cost. SSE (which runs, among other things, electricity transmission 
networks) noted that theft of electricity infrastructure not only creates costs 
and inconvenience for people and businesses, it also puts the lives of the 
perpetrators, the general public and SSE engineers at risk.  

Trade bodes who responded were generally supportive of the Bill’s proposals. 
Their key concern was that the requirements would apply to all who operated 
in the industry. They wanted to avoid a situation where responsible dealers 
who complied with the regime were penalised because it was easy for illegal 
operators to undercut them.  

Definitions 

Several industry bodies raised concerns about the definitions in the Bill. The 
chief concern was in relation to the definition of a metal dealer. The current 
definition requires someone to buy and sell metal. This was thought to 
exclude some itinerant dealers who did not pay for the metals they uplifted, as 
well as potentially impacting on some other groups, including vehicle 
dismantlers and demolition contractors. These loopholes were considered to 
be open to exploitation.  

Further strengthening of Bill’s proposals 

It was argued that requirements should match those in England and Wales to 
prevent metal thieves being attracted to operate in Scotland. There were also 
calls from industry and law enforcement bodies to introduce a national register 
(as exists in England and Wales). This was thought to aid law enforcement as 
well as allowing the public to identify legitimate operators.  

Those affected by metal crime called for the penalties for breaches of the 
licensing regime to be more severe. It was considered that the maximum 
penalty at the moment was a £5,000 fine.  

Industry and law enforcement bodies also called for there to be a requirement 
to display a licence. It was considered that, without this requirement, it was 
more difficult to identify illegal operators.  
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An accreditation scheme 

Support for an accreditation scheme was not strong, although police bodies 
supported it. City of Edinburgh Council noted that accreditation schemes are 
unlikely to be of use against traders who were determined to break the law.  

Removal of the exemption warrant 

There was universal support for this move from respondents. It was thought to 
improve consistency and aid enforcement.  

Removal of metal storage requirements 

This issue drew a mixed response. Traders were strongly supportive; with 
businesses affected by metal theft and law enforcement agencies wanting the 
requirement to be retained. Most local authorities were non-committal, 
although several made reference to the importance of consulting the police.  

Traders argued that it was not practical for large dealers to retain metal for 48 
hours. Others argue that it is important for crime detection that the 
requirement be retained. Aberdeen City Council noted that the requirement 
matches that placed on second-hand dealers under the 1982 Act. It seemed 
unfair to remove it from one category of dealer but not from the other.  

Several local authorities made reference to the importance of being able to 
continue to require certain dealers to retain metal for 48 hours, by imposing a 
specific condition on their licence.  

Cash ban 

There was strong support for a cash ban, without any exceptions for minimum 
amounts. This was seen as key to reducing the incentives to commit metal 
theft. It was noted that a total cash ban had been implemented in England and 
Wales and was seen as being successful in driving down crime. 

However, one dealer operating in a rural area noted that many of his 
transactions involved household items and were for less than £10. He stated 
that it would be impractical to make such payments under the proposed 
regime and suggested that the metal recycled at the moment may end up 
being fly-tipped instead.  

Some of those involved in the industry suggested that acceptable payment 
methods were not defined in sufficient detail. It was also noted that some 
dealers in England had opened cheque-cashing facilities when a cash ban 
was implemented there. They called for the Scottish Parliament to legislate to 
prevent this practice. However, the National Metal Theft Taskforce noted that 
cheque cashers provided a further layer of identity checking. 

There were also concerns from the industry that a definition of scrap metal 
needed to be included so that it was clear when something became scrap and 
could not be paid for in cash. The Motor Vehicle Dismantlers’ Association 
suggested that a definition of when a vehicle became “end of life” was also 
needed. It highlighted that a large number of vehicles were still dismantled 
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illegally in the UK, with traders paying cash for second-hand vehicles, even 
although they intended to scrap them.  

Record-keeping 

The record-keeping requirements were generally not considered to be too 
burdensome. However, some traders commented that they would not be able 
to record the “date of processing” of metal as, once metal had entered their 
sorting system, it was not possible to differentiate it.  

A number of respondents called for record-keeping requirements to match 
those in England and Wales so that differences weren’t exploited and metal 
thieves were not encouraged to move their operations to Scotland. The 
regimes are in fact very similar, although there is a requirement in England to 
link metals received to their records so that one can be identified from the 
other.  

Some respondents also asked for acceptable forms of identification to be 
specified in legislation. There were calls for only nationally recognised 
photographic identification (such as passports and drivers’ licences) to be 
included.  

Mandatory conditions  

Support for CCTV as a mandatory condition was mixed, although it was 
supported by police bodies and some local authorities.  

There were calls from some councils and traders for minimum national 
standards. Councils pointed to their ability to attach local conditions if 
necessary. Traders wanted a level playing field so that some dealers were not 
required to meet more onerous standards than others.  

THEATRE LICENSING KEY ISSUES 
Respondents to the call for evidence were non-committal on the issue of 
moving theatre licensing into the regime for public entertainment licences. The 
Federation of Scottish Theatres did not object to the move, although it raised 
concerns about transitionary arrangements.  

A number of local authorities noted that public entertainment licensing was 
part of the “optional” licensing regime in the Civic Government (Scotland) Act 
1982. This meant that it would be up to local authorities to decide whether to 
license theatres.  

It was also noted that local authorities which wished to license theatres would 
have to pass a new resolution stating this under the 1982 Act. This would take 
some time (licensing cannot start until a resolution has been in place for at 
least nine months). It was therefore suggested that transitionary 
arrangements should take this into account. 

The Institute of Licensing noted that premises with an alcohol licence do not 
need to have a public entertainment licence in place for public entertainment 
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taking place during licensed hours. This may mean that some theatre venues 
do not require a public entertainment licence. 

SEXUAL ENTERTAINMENT VENUE LICENSING KEY ISSUES 

Attitudes 

A number of people who had worked in the sexual entertainment industry 
commented that they did not view the entertainment on offer as sexual. It was 
suggested that stag and hen nights and businessmen may attend because 
they consider it to be a bit of a “laugh”. Some respondents also suggested 
that sexual entertainment was a necessary facility for attracting business 
conventions etc. to a city.  

Some of those who had worked in the sexual entertainment industry also 
commented on the fact that they considered existing venues to be safe and 
well run.  Current and former performers emphasised that it was their choice 
to work in the industry. The Association of Licensed Adult Entertainment 
Venues Scotland (ALAEVS) suggested that the premise that regulation was 
needed because of the risk to performers was flawed.  

Zero Tolerance made a specific link, on the basis of academic research, 
between sexual entertainment, prostitution and, in both cases, women who 
are vulnerable to violence. In their view, sexual entertainment harmed all 
women and controls therefore benefitted society. Their views were echoed by 
other equality groups and one health organisation.  

Definitions 

Following on from the attitudes described above, a number of those who had 
worked in the sexual entertainment industry objected to the term “sexual 
entertainment”. In their view, the performances were not necessarily sexual, 
and there was also concern that the term led to an assumption that other 
sexual services were on offer.  

Equality groups tended to attack the term as a euphemism for commercial 
sexual exploitation. They saw it as legitimising violence against women. 
However, most supported further regulation of sexual entertainment – 
although reluctantly – as a way of reducing harm.  

Local authorities noted various technical issues about the definitions. One 
area of concern was that the requirement for an “organiser” and/or “financial 
gain” may allow venues to circumvent regulation by arguing that performers 
were self-employed. Several local authorities wanted private clubs to be 
specifically covered.  

Another area of concern was a lack of clarity about what forms of sexual 
entertainment may be covered. Edinburgh Council highlighted that venues 
which charged an entrance fee and then allowed customers to engage in 
sexual activity among themselves (eg. fetish clubs or swingers’ clubs) may be 
covered. Professor Hubbard suggested that massage parlours (where 
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massages were given by naked or partially dressed staff) and gay saunas 
(where men stripped off for the titillation of others) could be covered.  

The Scottish Federation of Theatres wanted the Bill to include a specific 
statement excluding artistic performances. Aberdeen City Council believed 
that exotic or burlesque dancing might be caught in the definition.  

Exemption for venues holding no more than four performances a 
year 

The vast majority of those responding to the call for evidence did not support 
this proposal. It was generally considered that, if an activity needed to be 
licensed, it needed to be licensed every time it occurred.  

Those who had worked as performers in the sexual entertainment industry 
commented that they would rather work in properly licensed premises. Local 
authority and other groups noted that it would allow sexual entertainment to 
take place outwith any conditions the licensing authority had put in place.  

Police Scotland and several local authorities noted that allowing an exemption 
would make enforcement tricky as it would be very difficult to demonstrate 
how many times a venue had hosted sexual entertainment in the past year. 
Renfrewshire Council suggested that enforcement would require repeat visits 
as a result.  

Highland Council noted that the exemption would allow venues to circumvent 
local authority controls on the number of venues in the area. If a local 
authority had resolved to have no venues in its area, this would not prevent 
sexual entertainment taking place under the exemption.  

However, the Federation of Small Businesses noted that pubs or local halls 
could be brought within the definition by virtue of hosting burlesque dancing or 
strip-o-grams on a few occasions. Professor Hubbard noted that his research 
indicated that the public were unlikely to consider a venue to be a sexual 
entertainment venue if it hosted sexual entertainment less than once a month.  

Power to set an “appropriate” number of sexual entertainment 
venues for an area 

Local authorities and CoSLA generally welcomed this power. However, 
concerns were expressed, both about the impact on existing businesses if the 
limit was set at zero and about technical issues with assessing an appropriate 
number.  

A number of local authorities called for clarity in the Bill on the treatment of 
businesses already operating as sexual entertainment venues. Equality 
groups (which usually favoured a zero limit) also called for clarity.  

The Association of Licensed Adult Entertainment Venues Scotland called for 
“grandfather” rights (in other words, legal protection for those venues which 
are already operating). Other industry respondents felt it was unfair that local 
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authorities could shut businesses down when they offered a legal service and 
had done nothing wrong.  

Professor Hubbard argued that there were human rights considerations 
around the expression of sexual identity to be considered. His considered 
view was that a zero limit was defensible in law but the local authority would 
have to be able to justify its decision. Several local authorities called for 
Scottish Government guidance on the treatment of existing clubs in order to 
head off protracted legal battles.  

Appropriateness of the sex shop licensing regime 

Zero Tolerance and several other bodies argued that the legislation should 
contain clear standards for the protection of performers (such as a “no 
contact” rule and adequate changing facilities). The Spittal Street Women’s 
Clinic suggested that these should also cover pay requirements.  

Several local authorities noted that a resolution was necessary before sexual 
entertainment could be licensed. They feared that this would create cost and 
administration, as well as attracting adverse publicity. This seemed 
unnecessary if the chance of a venue offering sexual entertainment opening 
was not high. North Ayrshire Council and North Ayrshire Licensing Board 
suggested that it would make more sense for the law to require sexual 
entertainment to be outlawed unless the council had passed a resolution to 
licence it. Police Scotland wanted licensing to be a mandatory requirement on 
local authorities.  

There were also calls to address the interplay between alcohol licensing and 
sexual entertainment venue licensing. Several local authorities highlighted 
that it was not clear how venues currently licensed to provide sexual 
entertainment under an alcohol licence should be treated. The need to co-
ordinate –eg. the conditions attached to both licences – was also highlighted.  

The Law Society of Scotland, the Institute of Licensing, the Association of 
Licensed Adult Entertainment Venues Scotland and Edinburgh Licensing 
Board believed licensing boards would be more appropriate bodies to license 
sexual entertainment venues. It was argued that they had experience already 
in this area and could deal with potential conflicts between the two forms of 
licence.  

Zero Tolerance bemoaned the emphasis on licensing law in the proposals, 
and felt that the focus should be on gender equality and community safety 
issues. It stated: 

“The current Bill appears to have been written with a view to ironing out legal 
technicalities in the regulation of sexual entertainment and alcohol, rather than 
with a consideration of the more important themes of gender equality, 
women’s safety, child protection and the rights and safety of communities. 
The final Bill must cohere clearly with Scottish Government policies on gender 
equality, child protection and violence against women and girls, including 
Equally Safe.” 
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Other issues 

Zero Tolerance and Spittal Street Women’s Clinic called into question the 
provisions that would allow those under the age of 18 to work in the premises 
(when sexual entertainment was not taking place). They argued that this could 
lead to the further sexualisation of children and may risk their exposure to 
pornographic images.  
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BACKGROUND 

The Calman Commission recommended that powers on air weapons be devolved to Scotland.  
This recommendation was subsequently taken forward through provisions in the Scotland Act 
2012 (“the 2012 Act”). The 2012 Act received Royal Assent on 1 May 2012, giving, amongst 
other things, the power to legislate on most air weapons to the Scottish Parliament. 

The present Scottish Government has had a longstanding commitment to modernise the law in 
relation to air weapons and other firearms in the event that the relevant powers be devolved to 
Scotland. For example, the SNP Manifesto for the 2011 Scottish Parliament election stated:  

“We welcome proposals in the Scotland Bill to devolve competence for air weapons to 
the Scottish Parliament which should be used to create a licensing regime for all airguns 
so that only those with legitimate reason, such as sport or pest control, will be able to 
own an airgun. 

We hope that this is a first step leading to the devolution of responsibility for all firearms 
legislation. With complete powers we could replace the current confusing array of 
firearms laws with a single all-encompassing Act to provide clarity for the police and 
improve public safety”.  

In advance of the devolution of powers in relation to air weapons, the Scottish Government 
established the Scottish Firearms Consultative Panel (“the Panel”) which examined the 
practicalities of licensing air weapons and provided advice on the development and 
implementation of a new licensing regime. The Panel was chaired by the Cabinet Secretary for 
Justice, and membership consisted of the Police, the Crown Office and Procurator Fiscal 
Service, the British Association for Shooting and Conservation, the Scottish Target Shooting 
Federation, the Gun Trade Association, the British Shooting Sports Council, the Scottish Air 
Rifle and Pistol Association, the Gun Control Network, the Scottish Community Safety Network, 
the Convention of Scottish Local Authorities and the Scottish Government. 

The Panel was tasked with examining the practical aspects of licensing air weapons, taking into 
account wider developments such as policing structures post-reform; considering the value of a 
pilot scheme before roll-out of the new regime; and considering how the licensing of air 
weapons would fit into wider firearms controls. In addition to this, the Panel also considered the 
following issues: 

 legitimate reasons for possessing an air weapon; 

 competence or awareness of safety in handling air weapons; 

 confirmation by a medical professional of the suitability of a licence holder; 

 cross-border issues; 

 timescales for the introduction of the new systems; 

 a possible lead-in period to allow those who currently hold air weapons either to licence 
them free of charge or to hand them into the police; and  
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 a licence fee to cover administration and other costs.   

In the course of its discussions the Panel highlighted the complexities involved in establishing a 
new licensing regime but reached broad agreement on a number of core principles. These 
included that responsibility for air weapon licensing administration and enforcement should rest 
with the chief officer of police for the area in which the applicant or certificate holder resides; 
that the processes and considerations around the suitability of air weapon owners and users 
should mirror, as far as practicable, the criteria currently applied to firearms/shotguns generally; 
that a single air weapons certificate should cover all such weapons held by an individual which 
again, broadly mirrors the approach taken on shotgun certification; and, as with firearms and 
shotguns, that powers to refuse or revoke certificates in individual cases are an essential 
sanction that must be open to the police, for example, in cases when persons are deemed 
unsuitable, or where insufficient good reason for holding an air weapon exists.   

Based on the recommendations of the Panel, the Scottish Government published a consultation 
paper which set out proposals for air weapon licensing. The public consultation period ran from 
14 December 2012 to 15 March 2013, during which time 1,101 responses were received.    

CONSULTATION 

The consultation paper Proposals for Licensing Air Weapons in Scotland stated the 
Government’s intention to legislate on airgun ownership and use, and set out its thinking in 
relation to the proposed licensing regime. The consultation paper included 18 questions inviting 
views on a number of specific issues, including the definition of an air weapon; the age limits for 
the scheme; and the administration of the scheme.  

As mentioned above, the consultation received 1,101 responses. An independent Analysis of 
the Consultation Responses showed that the majority of the respondents to the consultation 
(87%) were opposed to the principle of licensing air weapons. The remaining respondents either 
supported the principle of licensing and the Scottish Government’s proposals; advocated 
greater restrictions (or a full ban) on air weapon use; or they expressed mixed or unclear views. 

The Scottish Government has consistently stated that it has no intention of imposing a blanket 
ban on air weapons and recognises that there are legitimate reasons to possess an air weapon. 
As such, whilst its primary concern is for public safety, it does not wish to penalise those who 
use air weapons responsibly. The Government’s stated aim is “to introduce a system of 
licensing and regulation which recognises the need to protect and reassure the public, but which 
is proportionate, transparent and practicable for regulators and users alike”.  

Under the Government’s proposals, anyone who owns, or wishes to own an air weapon of the 
types specified, would be required to apply for an air weapon certificate. 

The following paragraphs highlight some of the key issues raised by respondents to the 
consultation. 

Definition of an air weapon 

The question of how to define an air weapon for the purposes of the licensing regime is a 
difficult one. Although the capability of a firearm to inflict a lethal injury is not strictly defined in 
law, the definition provided by Moore v Gooderham (1960) is generally accepted:  

“If it is capable of causing more than trifling and trivial injury when misused then it is a 
weapon which is capable of causing injury from which death may occur”.  
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For an air weapon (including CO2 powered items) to be covered by the Scottish Government’s 
proposed legislation it would need to fall within the definition of a firearm, i.e.:  

“A lethal barrelled weapon of any description…” (Section 57, Firearms Act 1968) - but not be 
sufficiently powerful to be deemed “specially dangerous” under the Firearms (Dangerous Air 
Weapons) (Scotland) Rules 1969 (“the Rules”). 

 

The Rules provide that any air weapon is “specially dangerous” if it is capable of discharging a 
missile so that the missile has, on being discharged from the muzzle of the weapon, kinetic 
energy in excess, in the case of an air pistol, of 6 foot pounds or, in the case of an air weapon 
other than an air pistol, 12 foot pounds. These are covered under Section 1 and, as the case 
may be, Section 5 of the Firearms Act 1968 and will continue to be so. The 2012 Act did not 
devolve responsibility for those weapons which are considered to be “specially dangerous”.  

The Consultative Panel considered that the new legislation should as far as possible adopt the 
existing, widely recognised technical and legislative definitions for air weapons. In general terms 
this would mean adopting the industry recognised definition of an air weapon as one which is 
capable of producing a kinetic energy between 0.7 foot pounds and 6 foot pounds in the case of 
an air pistol, or 12 foot pounds in the case of an air weapon other than an air pistol. 

Power thresholds: consultation responses 

Among those respondents who were opposed to licensing air weapons, the main reason given 
for disagreeing with the weapons proposed for inclusion related to weapon power. This group of 
respondents frequently argued that it was inappropriate or unnecessary for low powered air 
weapons to be regulated as they were unlikely to cause damage or injury. In addition, it was 
argued that the more powerful and dangerous airguns (over 6 ft/lbs for pistols and 12 ft/lbs for 
rifles) were already adequately regulated within existing legislation1. 
 
Respondents put forward a number of suggestions for an alternative lower power threshold, 
ranging from 1 ft/lbs to 6 ft/lbs, with the aim of addressing ease of understanding; perceived 
measurement and variability issues; and reflecting evidence relating to “lethality”. Included 
amongst those offering alternative lower power thresholds was a significant group of 
respondents generally opposed to licensing, but who indicated broad acceptance of the type of 
air weapon to be covered by the scheme should it go ahead. These individuals, nevertheless, 
argued for an increase in the lower threshold as they believed the proposed level to be 
“artificially low” and to “not reflect known scientific data”.  

Amongst those offering support for the proposed types of weapons to be included in the 
scheme, most indicated agreement but did not give reasons for their view. Those who did 
expand on their answer most commonly took the opportunity to state (or restate) their general 
support for the licensing of air weapons (or all weapons). A few respondents described the 
proposed definition as “reasonable” and “sensible”. A more general view put forward was that 
the definitions offered in the consultation paper avoided confusion by providing clarity on the 
highest and lowest levels of muzzle energy to be included in the scheme. 

The meaning of an air weapon for the purposes of the Bill is set out below.  

 

 

 

                                            
1
 Proposals for Licensing Air Weapons in Scotland: An Analysis of Consultation Responses. Scottish 

Government 2013.  
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Legitimate use         

As pointed out above, the Scottish Government has no intention of imposing a blanket ban on 
air weapons or to affect the rights of legitimate users but does favour a clear policy imperative to 
restrict the casual and unnecessary ownership and use of potentially lethal weapons.   

Good reason test 

Given this, the Scottish Government explored with advisers and members of the Consultative 
Panel, the options for setting out a “good reason” test in the proposed legislation. Typically, 
“good reasons” to possess an air weapon might include uses such as pest control, target 
shooting or firearms collecting. This does not seek to be an exclusive list and the Scottish 
Government stated that the legislation could be supported by indicative or statutory guidance to 
chief officers of police as to the issues they should consider when deciding on an application for 
an air weapons certificate. The Government has also stated that much of this guidance will 
already be familiar to licensing officers and to legitimate shooters within the existing firearms 
regime. 

Among those who were opposed to the licensing scheme, there was strong opposition to further 
restrictions being put on air weapon use, and general concern about the proposed approach to 
this issue. This group argued that the requirement to demonstrate “good reason” as part of the 
application process was disproportionate and would add to the burden on the police.  

Additional conditions 

There was also opposition to the idea that the police might have the power to impose additional 
conditions on licences. The result, it was argued, would be a system which was more stringent 
than that currently in place for shotguns; this was frequently described by respondents as 
“risible”. There was also a view that a stringent system for air weapons would simply encourage 
people to “trade-up” to a more powerful firearm or shotgun, or to consider alternatives such as 
crossbows. 

Respondents argued in favour of a number of alternative approaches, including: (i) a system 
based on a simple background check, with licences refused to unsuitable people (e.g. those 
with criminal convictions or mental health problems) on a case by case basis; (ii) a competency 
based system; or (iii) a system similar to the current shotgun certificate process, where the 
burden is on the issuing officer to demonstrate the absence of “good reason”.  

In general, those who were in favour of licensing or other air weapon regulation did not think 
there were any other forms of air weapon use which should be considered legitimate (many 
offering a simple “no” in response to the question). Alternatively, some within this group 
indicated a preference for a more restrictive interpretation of “legitimate” use than that set out in 
the proposals. This group often made comments suggesting variously that: 

 legitimate uses should be kept to a minimum 

 legitimate use should be decided by the police 

 all legitimate use should be properly investigated and licensed 

 the shooting of birds or animals should not be considered legitimate use 
 
Others wished to see air weapon use confined solely to sporting use on authorised premises, or 
pest control where no other option was available. 
 
However, while some in this group were willing to regard pest control as legitimate use in certain 
circumstances, others expressed reservations and concerns about this activity and argued that:  
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 7 

 the use of air weapons for pest control was neither effective nor humane 

 the definition of a “pest” is subjective and there is a need to be clear about what 
constituted a pest, where they could be controlled and by whom 

 pest control using air weapons should be carried out only by authorised professionals  

Administration  

Responsibility for air weapon licensing administration and enforcement will rest with Police 
Scotland. As such, detailed processes and arrangements for dealing with applications for an air 
weapons certificate will be a matter for the Chief Constable of Police Scotland. However, 
applications are likely to be handled by local police in the area where the applicant resides. 

The Scottish Government stated that the processes, arrangements and considerations around 
the suitability of air weapon owners and users should mirror, as far as practicable, the criteria 
currently applied to firearms/shotguns generally and proposed that: 

 a single air weapons certificate should cover all such weapons held by an individual. The 
Government argues that this broadly mirrors the approach taken on shotgun certification, 
and seems practical given that most air weapons do not have serial numbers 

 

 certificates would not include information or restrictions on ammunition held 
 

 as with firearms and shotguns, powers to refuse or revoke certificates in individual cases 
are an essential sanction that must be open to the police, for example, in cases when 
persons are deemed unsuitable, or where good reason for holding an air weapon cannot 
be demonstrated 

 

 the application process and the possession of a certificate, and the ownership and use of 
air weapons, should place legal responsibilities on the individual concerned, for which 
contravention constitutes a criminal offence attracting appropriate sanctions 

 

 applicants for a certificate for air weapons would not be required to undergo the same 
checks if they already possess a firearm or shotgun certificate 

 

 an application for an air weapons certificate should be accompanied by a fee, payable to 
the chief officer of police 

Administration proposals: consultation responses 

The main reason given by respondents for disagreeing with the Government’s proposals on 
administration was that they represented “a waste of police time and resources”. Other reasons 
included the following: 

 the proposals were seen to be disproportionate given the relatively small number of air 
weapon offences over the past few years 

 they were felt to be too complicated, and there was concern that they would deter people 
from becoming licensed 

 there was a perception that the police would not have the capacity to administer the 
licensing scheme. (Several respondents stated that there were already significant delays 
in the renewal of firearm certificates2.) 

 it was seen to be inappropriate for procedures for licensing air weapons to be stricter 
than those for obtaining a shotgun certificate  

                                            
2
 It may be worth noting that a number of respondents were resident in England where this may be more of a 

problem. 
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Those who were broadly in favour of licensing air weapons felt that the proposals for 
administration were generally acceptable, although some wanted the proposals to go further. 
For example, it was suggested that animal welfare organisations should be consulted about 
individual applications to ensure that those with a history of animal cruelty were identified. That 
an air weapons certificate should include information about the number of air weapons along 
with a description of the air weapons held (i.e. make, model, barrel size, etc.). This was seen to 
be particularly important since most air weapons do not have a serial number. The lack of serial 
number was also raised by those opposed to licensing as it was argued that this made air 
weapons untraceable and the scheme unenforceable. 

Respondents also stated that all sales should be notified to the police, and those purchasing or 
owning large numbers of guns should be required to undergo additional checks to ensure they 
had acceptable storage and security arrangements in place.   

Fees 

The Scottish Government proposed that a fee should be charged to cover the cost of 
processing an air weapon licence application. Moreover, the proposal was that: (i) this fee would 
be payable regardless of the outcome of the application; (ii) the cost should be met by those 
applying for an air weapon certificate; and (iii) the level of the fee should attempt to strike a 
balance between recovering the cost of administering the scheme on the one hand, and other 
factors which might influence whether or not air weapon owners comply with the scheme. 

Fees: consultation responses 

In general, those who were opposed to the licensing of air weapons were also opposed to the 
idea of: (i) a fee being charged for each application made; and (ii) the fee being charged for 
unsuccessful applications. In contrast, those who were in favour of licensing were (with few 
exceptions) supportive of both. 

THE BILL 

The Policy Memorandum to the Bill states that the regime provided for in relation to air 
weapons: 

“…recognises the need to protect and reassure the public in a way which is proportionate 
and practicable. The Bill will help ensure that only people with a legitimate reason for 
possessing and using an air weapon will have access to them in the future, as well as 
taking air weapons out of the hands of those who would use them illegally”.  

It is fair to say that in terms of the responses to the consultation (see above) and the written 
evidence received by the Local Government and Regeneration Committee on the proposed 
licensing regime as set out in the Bill, opinions are very firmly divided into those who do not 
believe that such a regime is necessary and/or proportionate; and those who believe that such a 
regime is required to address misuse of such weapons. Those opinions will be discussed below 
in relation to the key issues raised by the Bill. 

Overarching policy objective 

The Scottish Government has stated that the overarching policy objective of this part of the Bill 
is not to ban air weapons, but to ensure that only those people who have a legitimate reason for 
owning and using an air weapon should have access to them and that such persons are 
properly licensed. The principles underpinning the system are to: 
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 clearly define the air weapons to be subject to licensing;  

 broadly follow the principles and practices of existing firearms legislation;  

 set out the main principles of the Scottish regime in primary legislation, with detailed 
provisions – for example, on fees, procedures, forms, conditions, etc. – being provided 
for in future secondary legislation supported by detailed guidance;  

 enable a fit person to obtain a licence to own, possess and shoot an air weapon in a 
regulated way, without compromising public safety;  

 prevent those persons who are unfit, or who have no legitimate reason for holding an air 
weapon from obtaining a licence;  

 have as its objective the removal of unwanted, unused or forgotten air weapons from 
circulation;  

 ensure appropriate enforcement of the new regime with suitable offences and penalties 
available within our justice system to deal with any person who contravenes the new 
regime. 

 

Licensing regime: written submissions 

As mentioned above, opinion is divided as to the efficacy of such a regime. While the majority of 
written submissions on the Bill to the Local Government and Regeneration Committee (LGRC) 
mirrored those in the consultation in arguing against such a regime, others viewed the 
introduction of a licensing system for air weapons as a sensible and measured approach to 
ownership and use. The following paragraphs represent a small selection of the arguments for 
and against a licensing regime in general terms expressed in written evidence to the LGRC.  

The British Association for Shooting and Conservation (BASC) argued that the proposed system 
would be unlikely to contribute to preserving public order and safety or to reducing crime. The 
Association believes that the only people who will submit themselves to such a licensing system 
would be those who are already law-abiding. They suggest that those who are not law-abiding 
will not apply for a licence and will either dispose of their weapons (which could further 
compromise public order and safety) or continue to keep them illegally.  

The argument that the Bill would have little or no effect on those individuals who chose to abuse 
the use of air weapons was posited by a number of individuals and organisations who echoed 
the BASC’s contention that such people would not submit to a licensing regime if the sole 
purpose of them having such a weapon was to indulge in criminal behaviour. 

Police Scotland has stated that the criminal use of air weapons can have a devastating effect on 
those who are victims of such criminality. They anticipate that crime relating to the misuse of air 
weapons will fall if such weapons are removed from those who are unfit to be entrusted with 
such weapons (this is discussed further below).  

The Scottish Society for the Protection of Cruelty to Animals (SSPCA) also expressed support 
for the introduction of a licensing system for air weapons. While acknowledging that there are 
lawful purposes for people to own and use an air weapon, the SSPCA argued that a licensing 
system should ensure that such persons have a legitimate reason for using an air weapon and a 
lawful place to use it such as a gun club or on land with the landowner’s permission. The 
SSPCA submission also argued that currently, the police have no power over the ownership of 
air guns until a crime has been committed and a perpetrator identified.  

Official statistics 

The Scottish Government statistical bulletin Recorded Crimes and Offences Involving Firearms, 
Scotland, 2012-13 provides information on those crimes and offences recorded by the police in 
which a firearm was alleged to have been involved or where a firearm was stolen. The bulletin 
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states that air weapons accounted for 47% (171) of all offences where there was alleged 
involvement of a firearm in 2012-13, compared to 37% (197) in 2011-12.     

Types of air weapon to be covered by the Bill 

The Explanatory Notes to the Bill set out the meaning of an air weapon for the purposes of the 
legislation. 

Section 1 of the Bill defines the term “air weapon”. Subsection (2) adopts the definition from 
section 1(3)(b) of the Firearms Act 1968 (“the 1968 Act”). Section 1(3)(b) of the 1968 Act 
provides that an air weapon is an air rifle, air gun or air pistol which does not fall within section 
5(1) of the 1968 Act and which is not of a type declared by the Secretary of State by rules to be 
“specially dangerous”. The Firearms (Dangerous Air Weapons) (Scotland) Rules 1969 as 
amended are the applicable rules.  

The effect of this is that Part 1 of the Bill applies to air weapons capable of a muzzle energy 
equal to or lower than 12 foot pounds (ft/lb), or 6 ft/lb for an air pistol (approximately 16.27 
joules and 8.13 joules respectively). Air weapons above these thresholds – or those that come 
within section 5(1) of the 1968 Act, for example by being disguised as another object, or 
designed or adapted to use a self-contained gas cartridge system – will continue to require to be 
held on a Firearms Certificate issued under the 1968 Act. (Note that section 48 of the Firearms 
(Amendment) Act 1997 provides that any reference to an air rifle, air pistol or air gun in the 
Firearms Acts 1968 to 1997 includes a reference to any such rifle, pistol or gun which is 
powered by compressed carbon dioxide and therefore such weapons also fall to be licensed by 
Part 1 of the Bill).  

Subsection (4)(a)(i) adds a lower power threshold of one joule (approximately 0.74 ft/lb) to this 
definition, so that air weapons with a muzzle energy of one joule or below do not require to be 
held on an air weapon certificate. Subsection (4)(a)(ii) also excludes air weapons designed for 
use only underwater, for example spear guns, from requiring a certificate. Such weapons are 
excluded from existing UK firearms legislation by regulation 2 of the Firearms (Dangerous Air 
Weapons) (Scotland) Amendment rules 1993. 

Impact on paintball/airsoft industry 

In its original consultation, the Scottish Government did not propose to include paintball or 
airsoft weapons within the legislation on the understanding that such weapons were very low-
powered. However, the Government now recognises that most paintball guns are well within the 
licensable power range, as are some airsoft guns. The Bill therefore provides that a person who 
operates a recreational shooting facility, such as a Paintball venue or miniature rifle range, 
where individuals who do not hold certificates to use air weapons, must hold an air weapons 
certificate and have it on display. This requirement allows users of the facility to confirm that an 
air weapon certificate is in place thus exempting them from the need to hold a certificate of their 
own. (A number of exemptions are included at Schedule 1 of the Bill and are discussed further 
below).  

In his written submission to the Local Government and Regeneration Committee, Stephen 
Pringle, who is an Airsoft Technician, has expressed concerns that the Bill as introduced may 
have unintended consequences for the Airsoft industry. 

He points out that Airsoft guns predominantly shoot 6mm plastic or biodegradable balls at 
muzzle energies of up to 2.3 joules, although the majority of Airsoft sites impose limits closer to 
1.3 joules. He also states that the term “airsoft gun” is misleading as although they closely 
resemble firearms, airsoft guns are incapable of discharging live ammunition and are ballistically 
more closely related to muskets in that they project a ball along a smooth barrel. 
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He goes on to comment on the Home Office Firearms Consultative Committee Report from 
2002 (see above) from which the Scottish Government has adopted the 1 joule level at which an 
air weapon will come under the ambit of the Bill.  

He points out that the figure comes originally from an appendix to the Consultative Committee’s 
report and was made without reference to any scientific investigation but “has assumed the 
nature of canon law within the realm of legislators since”. He goes on to say that in 2011, the 
Association of Chief Police Officers (ACPO) commissioned a report into airsoft guns and 
lethality from the Forensic Science Service (FSS) in order to better define lethality. Based on the 
finding from the FSS, ACPO recommended to its members that muzzle energy of 1.3 joules in 
an airsoft gun capable of automatic fire, and 2.3 joules in a single shot airsoft gun were unlikely 
to cause more than a trivial injury. Since the publication of the ACPO report, the airsoft industry 
within the UK has broadly accepted these standards. 

Mr Pringle is concerned that if the Bill is passed without appropriate amendment, there may be 
an argument that in order to fall outside the remit of air weapon licensing, airsoft guns must be 
restricted to 1 joule or less. He suggests the addition of an appropriate amendment which 
defines and excludes airsoft guns from the meaning of an air weapon as currently defined in the 
Bill. 

Penetration of air weapon ammunition 

In his submission, Dr Graham Wightman refers to research undertaken at Abertay University 
which looked at the penetration of air weapon pellets into various materials. The research found 
that pellets can penetrate 10-15cm into ballistic gel models. Dr Wightman goes on to say that: 

Turkish researchers have shown similar results with 8 cm penetration into skin stimulant-
ballistic gel models with air weapons below 16 J. Pellets striking bone embedded in gel 
can deform and may fragment, causing multiple injury tracks. Whilst real life situations 
are complex due to clothing, skin, muscle, and bone, the evidence so far suggests that 
air weapon pellets have the potential to penetrate vital organs, and there are published 
accounts in the literature of accidental and deliberate shootings that confirm the injuries 
and fatalities that can occur.  
 

In this respect, Dr Wightman points out the upper limits which an air weapon certificate will 
cover under the Bill are 6 and 12 foot pounds (8.2 and 16.3 Joules respectively).            

The requirement for an air weapon certificate  

Section 2 of the Bill sets out the fundamental requirement which will require a person aged 14 
years or over to apply for and obtain an air weapons certificate (AWC) should they wish to 
possess or, purchase or acquire and/or to use an air weapon in Scotland. (A person under 18 
years may not purchase or otherwise own an air weapon in their own right, under the terms of 
the Firearms Act 1968.  A person under 14 years of age would not be permitted to hold an AWC 
in their own right but would be able to shoot air weapons in suitable circumstances if 
appropriately supervised).   

Offence 

A person will commit an offence if they do not hold an appropriate certificate and are not subject 
to an exemption as set out in the legislation. A person who commits an offence of using, 
possessing, purchasing or acquiring an air weapon without holding a certificate is liable on 
summary conviction to imprisonment for a term not exceeding 12 months or a fine not 
exceeding the statutory maximum (or both); and on conviction on indictment, to imprisonment 
for a term not exceeding 2 years or a fine (or both).  
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(There are a number of exemptions which apply to the offence provision and these are set out in 
Schedule 1 to the Bill. The exemptions include, amongst others, members of approved air 
weapons clubs as provided for at section 18 of the Bill (discussed further below); and firearms 
dealers registered under the 1968 Act and their employees).    

The Policy Memorandum to the Bill states that the offence of using, possessing, purchasing or 
acquiring a weapon without a certificate is not expected to be commenced until sometime after 
the air weapons licensing provisions in Part 1 of the Bill to allow for a suitable hand-in period. 
During this period, unwanted weapons can be handed in to the police, or otherwise disposed of, 
for example by sale. The Scottish Government has stated that the interim period between 
commencement of the licensing provisions and the offence will be used to ensure as many 
people as possible are aware of and have the opportunity to comply with the new regime in 
relation to air weapons. 

Opposition to a licensing regime 

As pointed out above, a significant number of stakeholders are opposed to any form of licensing 
regime for air weapons. The reasons for their opposition to such a regime are varied and some 
of these are set out below. 

Informal target shooting - ‘Plinking’ 

A number of stakeholders have pointed to the fact that many people use air weapons for 
personal and recreational use and choose to do so for the very reason that a licence is not 
required as it is for other firearms. They fear that the introduction of a licensing regime could 
lead to many people simply giving up air weapon shooting as a pastime which in the past has 
seen many people taking up the sport on a more professional basis. Something which could 
lead to such a scenario is the way in which ‘plinking’ may possibly fall outwith the “good reason” 
test for the granting of an AWC as set out in section 5 of the legislation. (The criteria for the 
granting of an AWC is discussed further below). 

The Policy Memorandum to the Bill states that: 

“The Scottish Government accepts that this (plinking) has been a common pastime for 
many, and is seen as an “entry level” for many young shooters who go on to take up the 
sport on a more regular, organised basis.  However, the Scottish Government has a 
wider responsibility to the community to reduce alarm and protect public safety.  Against 
this background, Ministers do not believe that target shooting in such an environment 
should generally be acceptable unless the applicant can satisfy the Chief Constable as to 
the safety and other arrangements in place to ensure that shooting can be carried out 
without risk to the public.”   

While the legislation does not specifically exclude ‘plinking’ as a good reason for using and 
owning an air weapon, some stakeholders are concerned that a good number of applications 
may be rejected on this basis. The British Association for Shooting and Conservation Scotland 
has suggested that as many as 50 per cent of applications for an AWC may give plinking as 
their good reason for possessing and using an air weapon. The British Shooting Sports Council 
has suggested that further consultation with relevant stakeholders is required to establish safe 
practice in gardens and urban areas.     

Support for a licensing regime 

Stakeholders who are supportive of the introduction of a licensing regime for air weapons, they 
point to incidents which can have an effect on communities even where animals have been shot 
by an air weapon. Where animals have been injured or killed by air weapons, it can prove 
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difficult for the police to identify a perpetrator as, in many cases, animals will go to ground and 
injuries may not be discovered for some time. In their submission to the Local Government and 
Regeneration Committee, the League Against Cruel Sports provide a number of case studies 
outlining the effects of airgun incidents involving animals and feelings of public safety. Following 
the shooting of a cat in a village setting, an owner reported that: 

I never found out who shot my beloved cat. I don’t think I could print what I would do to 
them if I ever did. I do know however, that after that day a mistrust crept its way through 
most of us in the village. In mine and my family’s minds, everyone was potentially the 
culprit. Had we had the choice, we would have gladly kept Suki indoors for the rest of her 
life. Our village was a quiet, upper class residential neighbourhood, and we no longer felt 
safe there. The gun shot through the safety net we had held in each other and for me, 
changed how I saw the neighbours all around me. 

Disposal of surrendered weapons 

The Scottish Government’s consultation document (see above) suggested that there could be 
as many as 500,000 air weapons in Scotland. Some stakeholders have expressed concerns 
that the requirement for an air weapons certificate may encourage a large number of people to 
get rid of their weapons and that this could have consequences for both public order and safety 
and the police in terms of their responsibility under the Bill to arrange for the disposal of any 
weapons which come to them for destruction etc. 

The Scottish Police Federation notes that many old or unwanted weapons will be handed in to 
the police for disposal and destruction and that Police Scotland will be responsible for storing 
these weapons securely and destroying them in line with existing arrangements. The Federation 
point to paragraph 81 of the Financial Memorandum to the Bill which suggests that the current 
arrangements for the disposal and destruction of firearms is cost neutral, with companies 
engaged to destroy weapons benefitting from any scrap value of the destroyed weapons. The 
Federation has concerns about the estimates within the Financial Memorandum with regard to 
the costs involved in disposals: 

Again within this section rough estimates have been placed on costs associated with the 
disposal of weapons and a figure of £30,000 placed over the first two years of the 
scheme. There is no apparent supporting information to indicate that work has been done 
with the private companies, who currently dispose of the weapons, in the first instance 
that they wish to take on the additional work and then costs based on estimated figures 
of disposals in a year. With potentially many thousands of weapons to be destroyed this 
will be a significant increase in work for these companies who may no longer be able to 
deliver this on a cost neutral basis. 

It is our understanding that the number of companies who carry out this work for Police 
Scotland is very limited and only a small number of weapons annually go for destruction 
as a percentage of the current weapons legitimately held. The lead-in phase to air 
weapon licensing would see an amnesty period where weapons could be handed into 
police for destruction. This will involve officers from all over the country having to 
physically take possession of weapons, securely store them, arrange for safe 
transportation to central storage areas and then for onward transportation to the 
approved disposal agents. All of this will involve many officer hours, transport costs, 
admin costs and none of the additional costs to the Police appear to be factored into the 
suggested figure. 

The Federation suggests that further clarity will be required to ensure that the current disposal 
system will manage to deal with the addition of air weapons to the equation and that it should be 
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made clear what the actual costs to the police will be in terms of dealing with surrendered 
weapons, storage, transportation and administration. 

Granting of an AWC 

Anyone aged 14 or over wishing to apply for an AWC must apply to the Chief Constable for a 
certificate to be granted or where a certificate is to be renewed. Section 5 of the Bill allows the 
Chief Constable to issue a new or renewed AWC where certain tests are satisfied. The tests in 
the Bill for the granting or renewal of an AWC are broadly in line with those for more powerful 
weapons under section 1 of the Firearms Act 1968. The Bill allows an AWC to be granted where 
the applicant: 

 is fit to be trusted with an air weapon 
 

 is not prohibited from possessing an air weapon or other firearm under section 21 of the 
1968 Act (which makes provision to prohibit for life, or 5 years, possession of firearms, 
including air weapons, by persons who have been convicted and sentenced to specified 
terms of imprisonment) 

 

 has a good reason to use, possess, purchase or acquire an air weapon (the Explanatory 
Notes to the Bill provides examples of good reasons such as pest control, sporting target 
shooting, or being a collector) 

 

 in all the circumstances, can be permitted to possess an air weapon without danger to 
the public safety or to the peace (this test is intended to allow account to be taken of 
factors not only directly about the applicant but beyond, such as the applicant’s wider 
domestic situation or acquaintances) 
 

It should be noted that the Chief Constable is not required to grant an AWC even if all criteria 
are met, but the Scottish Government believes that the tests are sufficiently stringent and would 
expect the Chief Constable to exercise discretion to grant or renew the AWC if the criteria are 
met. A refusal to grant an AWC in such circumstances can be appealed to a Sheriff.  

Where a certificate is granted (and unless it is revoked or cancelled) it will normally last for a 
period of five years - unless an applicant is between 14 and 17 when they apply, in which case it 
will last until that person becomes 18. The Bill provides that applicants who already hold a 
firearms or shotgun certificate can apply for a co-terminous AWC which would enable the police 
to conduct all assessments at the same time. Section 5(2) of the Bill allows the Chief Constable 
to consider applicants who already hold a firearm or shotgun certificate issued under the 1968 
Act to have met the “fit” and “not prohibited” criteria without further enquiry on the grounds that 
these tests will already have been met for the grant of the firearm or shotgun certificate. 

Background checks: police resources 

The Bill allows the police to visit an applicant’s home, or any other place where air weapons are 
to be stored or used, and conduct enquiries relating to the criteria outlined above before 
granting or renewing an AWC. Concerns have been raised as to the potential for extra pressure 
on police resources as a result of having to carry out background checks and home visits for 
potential applicants.  

The Scottish Police Federation (SPF) refers to paragraph 66 of the Financial Memorandum 
which states that it has been agreed with Police Scotland that extensive, detailed background 
checks and home visits will only be necessary in a very small proportion of cases. The SPF is 
concerned that until relevant guidance has been published, it is currently unclear as to what 
criteria will be used to gauge when background checks and/or visits will be necessary. The SPF 
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contends that as such, it is impossible to estimate what volume of work will be generated with 
regard to checks and visits. 

(The issue of police resources is discussed further below).  

Purchasing air weapon ammunition 

With regard to the purchasing and acquiring of an air weapon, the Law Society of Scotland (“the 
Society”) makes an interesting point about the purchase of air weapon ammunition. The Society 
states that: 
 

On the basis that pellets can only be fired from air weapons once (albeit darts may be 
capable of re-use), the Sub-Committee anticipates that air weapons in circulation which 
remain unlicensed will eventually run out of ammunition. Accordingly, the issue of the 
regulation of the purchase of air weapon ammunition should therefore be considered.  

AWC Conditions 

Every air weapon certificate which is granted will be subject to prescribed mandatory conditions. 
Such conditions will be set out by Scottish Ministers by way of subordinate legislation (under 
section 37 of the Bill). The Scottish Government has stated that it does not intend to legislate for 
a long list of conditions but that the conditions would include standard requirements such as the 
need to keep air weapons securely when not in use, and the need to inform the Chief Constable 
of any change in circumstances (e.g. change of address).  

In addition to mandatory conditions, the Chief Constable will be able to impose further 
conditions at the time of granting, renewing or varying an AWC. The intention is that the Scottish 
Government will prepare and publish guidance, in consultation with relevant stakeholders, about 
the imposition of conditions and the standard wording for common conditions, e.g. relating to 
target shooting or pest control or around the suitability of land on which to shoot.  

Conditions offence 

The Bill provides that failure to comply with any of the conditions attached to an AWC is an 
offence and is liable, on summary conviction, to a fine not exceeding level 3 on the standard 
scale (£1,000). 

Air Weapons Certificates for 14-17 year olds 

The Bill includes special requirements and conditions for 14-17 year olds who wish to acquire 
an AWC.  

The Scottish Government has stated that the lower age limit of 14 was chosen as it is broadly 
consistent with existing firearms legislation. For example, 14 is the minimum age where a young 
person can shoot an air weapon on private land unsupervised under section 23 of the Firearms 
Act 1968. Fourteen is also the minimum age at which a young person can be granted a section 
1 firearms certificate under the 1968 Act.  

The Scottish Government has pointed out that there is currently no minimum age for the grant of 
a shotgun certificate in the UK, although a person must be aged 18 years or over to purchase a 
shotgun and anyone aged 14 or younger must be supervised by someone aged 21 or over to be 
in possession of an assembled shotgun in a public place. The Scottish Government believes 
that the lack of a minimum age limit for shotgun certificates “….is an anachronism of the existing 
UK firearms legislation which should not be replicated in the air weapon licensing regime”. 
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Under section 8 of the Bill, an AWC which was granted to a young person between the ages of 
14 and 17 would expire when that person attains the age of 18. The British Association for 
Shooting and Conservation Scotland has stated that this may effectively make a certificate for a 
young person proportionately more expensive than one for an adult and may lead to delays in 
making applications. The BASC contends that this appears to contravene the principles of 
equality. (It should be pointed out that fees for applications for AWCs have not yet been set by 
the Scottish Government and paragraph 43 of the Financial Memorandum to the Bill states that 
there will be a tariff of fees for different circumstances. The issue of fees is discussed further 
below).    

Section 7 of the Bill requires that any application made by a young person must be counter-
signed by a parent or guardian, and that any AWC which is issued should specify the types of 
shooting which the young person may undertake. The types of shooting would include: 

 target shooting on suitable private land or at an approved club 

 pest control 

 protection of crops or livestock 

 participation in events and competitions 

Police Scotland have pointed out that currently, a person aged 14 to 17 can borrow an air 
weapon and ammunition and use an air weapon, without supervision, on private premises 
where they have permission to use it. The conditions set out at section 7 of the Bill would 
require to be adhered to when an AWC is issued to a person under 18. Police Scotland go on to 
say that, assuming the Chief Constable attached all of the conditions within subsection 7(5) 
above to an AWC, this would hinder the use of air weapons by young people for legitimate 
reasons. Police Scotland provide an example of a 17 year old student shooting rats with an air 
weapon in a factory for a friend would be contravening the legislation. This concern is echoed 
by the British Association for Shooting and Conservation Scotland. 

Variation and revocation of AWCs  

Section 10 of the Bill provides that the Chief Constable may vary any of the details on an AWC 
after it has been granted or renewed. This includes adding, amending or removing conditions on 
the certificate, other than the prescribed mandatory conditions for all AWCs and if applicable, 
the conditions attached to AWCs for young people. Variation of an AWC can occur at any time 
but the Chief Constable must notify the certificate holder of changes made. A holder of an AWC 
can also request that a certificate be varied. This could be to update an address or other 
personal details, or to request the removal or amendment of an outdated condition. The 
decision to grant such variations is at the discretion of the Chief Constable. 

The Bill also provides for the revocation of AWCs. Section 11(1) of the Bill states that the Chief 
Constable must revoke an AWC if he is satisfied there is a danger to public safety or the peace 
if a certificate holder continued to possess an air weapon, or if the person becomes prohibited 
from possessing firearms under section 21 of the 1968 Act. Section 11(2) provides that the 
Chief Constable may revoke an AWC where he has reason to believe that the holder is not a fit 
person to be entrusted with an air weapon – examples could be where a person is convicted of 
a crime of violence or there is evidence of drug or alcohol abuse – or that they no longer have a 
good reason to use, possess, purchase or acquire an air weapon.  

There is nothing in the Policy Memorandum to the Bill which explains the subtle difference 
between sections 11(1) and 11(2). It could be argued that a conviction for a crime of violence or 
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a serious drug/alcohol addiction coupled with ownership of an AWC should also invoke the 
requirement for revocation at subsection 11(1).  

Police permits 

The Bill makes provision for the police to issue ‘police permits’. These are distinct from AWCs in 
that they are intended to cover transient situations where an individual may find themselves in 
possession of an air weapon but the situation did not merit the granting of an AWC. For 
example, where an executor of an estate takes possession of an air weapon while gathering 
together a deceased’s property. A police permit would not allow use of an air weapon and could 
not be issued to someone who is prohibited from possessing an air weapon. Permits issued to 
auctioneers would allow them to sell an air weapon without being a Registered Firearms Dealer.      

Visitor permits  

Sections 13 and 14 of the Bill provide for temporary visitor permits to be issued to those 
individuals who wish to travel to Scotland to shoot air weapons. Such permits would be valid for 
no more than 12 months. As with AWCs, a visitor permit would only be issued to an applicant 
where the Chief Constable was satisfied that the visitor had a good reason, it would not present 
a danger to public safety or the peace and that the visitor is not prohibited from possessing one. 
As with AWCs, the Bill makes provision for both mandatory and discretionary conditions to be 
attached to the permit and for its variation or revocation where appropriate. 

Visitor permits: concerns 

The issue of people travelling to Scotland with the intention of using air weapons having to apply 
for a permit in order to do so has caused considerable concern amongst stakeholders, 
particularly those who shoot air weapons in competition. 

The British Association for Shooting and Conservation Scotland has stated that the requirement 
for a visitor permit may act as a disincentive to both individuals and groups, especially given the 
fact that an application for a visitor permit would have to be made every 12 months. The 
Scottish Pistol Association also has concerns about the possible detrimental effect that the 
requirement for a visitors permit will have on those who travel to Scotland to compete. The 
Scottish Air Rifle and Pistol Association has stated that: 

This licence scheme will directly impact the ability of competitors to access the sport from 
across borders and from other nations. Currently we have a common licence scheme 
across the UK and our events are accessible to many nations, this legislation could make 
Scotland a shooting backwater unable to hold major international events, Competitors will 
travel to less officious countries with less red tape to be deal with.     

The submission from Elite Scottish/GB Athletes also suggests that the requirement for visitor 
permits could have a detrimental effect on sports involving air weapons.  

Event permits 

Section 17 of the Bill does provide for event permits to be issued. Section 17 provides that 
where the Chief Constable has approved the time and place of an event, an individual may 
borrow, hire, use and possess an air weapon at the event “without holding an air weapon 
certificate”. Examples of situations where an event permit might be granted would be a Highland 
Games with an air shooting component, a fair or local gala, or a variant of modern biathlon or 
pentathlon. 

It is intended that guidance will set out how and when the Chief Constable should exercise 
discretion in approving the granting of an event permit. As with AWCs and visitor permits, event 
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permits may have conditions attached to them and failure to comply with the conditions will be 
an offence.     

Approval of air weapon clubs 

The Bill makes provision for air weapon clubs to be approved by the Chief Constable which 
would allow individuals who wish to become members and to possess or use air weapons at the 
club to do so without holding their own AWC. An application for an air weapon club approval will 
not be considered unless it complies with requirements which are, again, to be set out in 
subordinate legislation. Every approval of an air weapon club will also be subject to any 
prescribed mandatory conditions. The Bill also provides that the Chief Constable may withdraw 
a club approval at any time by giving notice to that effect. It is not clear from the Bill (or 
accompanying documents) under what specific circumstances the Chief Constable would seek 
to withdraw approval from a club. 

Approved air weapons clubs: views 

The Bill provides that an air weapon club approval could be granted co-terminously with that of 
an existing approved rifle club. A number of stakeholders have expressed concern as to 
whether there is currently sufficient capacity to allow rifle clubs to absorb the numbers of people 
who may wish to join a club in order to shoot air weapons. 

The Scottish Air Rifle and Pistol Association have stated that only a minority of airgun frequent 
clubs as most airguns are used in vermin control or private land target shooting. The 
Association has estimated that no more than 5 per cent of airgun owners operate within the 
current club structure. The Scottish Pistol Association has stated: 

According to British Shooting and the National Small-bore rifle association in Dumfries & 
Galloway and the Borders there are only two airgun clubs – one in Dumfries and one in 
Hawick. In the same area there are roughly 10 pony clubs, each with their own team of 
tetrathletes who shoot air pistol. There are cadets, modern pentathletes and development 
pistol shooters who aren’t members of any clubs and find their own safe place to shoot. If 
all of these athletes were bound by the law to train at an airgun club, it could result in 
hours of travelling for them and not to mention the overloading of the two airgun clubs 
who could not physically cope with the numbers of new members due to health and 
safety restrictions for numbers in the building and they would not be able to maintain a 
safe range officer to athlete ratio. 

Restrictions on transactions involving air weapons  

Sections 24 to 26 of the Bill govern commercial transactions in air weapons. The Bill makes it an 
offence for any person except a Registered Firearms Dealer (RFD) under section 33 of the 1968 
Act to manufacture, sell, transfer, expose for sale or transfer, repair or test an air weapon by 
way of trade or business, or to possess an air weapon for one of these purposes. This is broadly 
in line with present provisions around commercial transactions but adds manufacture, test and 
repair of air weapons to the list of commercial activities restricted to RFDs. 

The Bill also provides that it will be an offence for anyone to sell or transfer an air weapon to 
someone without first confirming that the recipient is entitled to have an air weapon by: showing 
a valid AWC; demonstrating that an AWC is not required by the recipient; or by virtue of being a 
RFD.  

Section 24(2)(c) of the Bill specifically allows a RFD to sell an air weapon to someone without 
requiring to see an air weapon certificate or evidence that an exemption applies, provided that: 
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 the air weapon in question will be sent out of Great Britain without first coming into the 
possession of the purchaser 

 and where the purchaser is an individual, the individual must be aged 18 or over (an 
example would be an overseas visitor to Scotland who does not hold a visitor permit 
purchasing an air weapon from a RFD and the weapon being exported directly to their 
home country) 

 
In its submission, the Gun Trade Association pointed out that there will be some countries that 
do not limit the purchase of air weapons to individuals over 18 years of age and ask whether it is 
correct to limit the age of purchase to a young person to under 18 where they may legitimately 
make such a purchase in their country of residence. The Association feels this may be 
restrictive especially as under the Bill, the purchaser cannot take possession of the air weapon 
in Scotland.   

Fees 

The licensing regime proposed for air weapons will be administered in the main by Police 
Scotland and, amongst other things, the processing of applications, carrying out background 
checks and home visits will incur costs. The Scottish Government believes therefore that it is 
right that the process for obtaining an AWC should involve the payment of a fee. Under the 
current firearms regime, fees are generally only charged on the issue of a firearms or shotgun 
certificate. With regard to the proposed scheme for air weapons, the Scottish Government has 
decided that it would be more appropriate to charge all applicants regardless of the outcome of 
their application. The rationale for this position is that costs are always incurred when 
considering unsuccessful applications as well as successful ones. This rationale is also 
accepted by Police Scotland who have stated that the 1968 Act, which allows for the full refund 
of fees should an application be refused, is an anomaly: 

In the vast majority of current circumstances, when there are no fit to be entrusted 
queries or medial matters to be considered, the processing work is straightforward. It 
appears counterintuitive, when considerable investigative resources are deployed to 
obtain information which allows the Chief Constable to make an informed decision in 
respect of refusing an application that the fee should be returned given the vastly 
increased costs to the public purse. 

It may be considered that an applicant applying for an AWC is paying for the process to 
take place rather than the actual certificate itself. Conversely, it is not equitable, from the 
perspective of public funds for a person not to pay for the increased public work when 
anomalies, which the applicant will likely be aware of, are discovered.    

However, a number of stakeholders believe that charging a fee for an unsuccessful application 
is inequitable, particularly as each applicant is seeking to remain within the law and it appears to 
be wrong to financially penalise a person for trying to do the right thing.    

The Scottish Government also considers that existing fees for firearms and shotgun certificates 
are very low and has previously pressed the Home Office to raise these on a regular basis. The 
Government points out that the existing tariff has been in place since 2001 and does not reflect 
the cost of providing the service. (Under the present tariff it costs £50 for a five-year firearms 
licence). However, the Government acknowledges that it would inequitable to set an initial air 
weapons tariff at a higher level than those for more powerful weapons. The scale of fees for an 
air weapon certificate will be set out in subordinate legislation and will be set to reflect different 
circumstances and in relation to visitor permits and any other licensing activity under the Bill. 
The Financial Memorandum to the Bill sets out a number of illustrative fee levels. An indicative 
fee level of £85 for the grant of an AWC is suggested based on estimates of the full cost of 
processing each type of air weapons application.  
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Police resources 

As pointed out above, the administration and operation of the scheme will rest mainly with 
Police Scotland. Given that there are an estimated 500,000 air weapons in circulation in 
Scotland, it is reasonable to assume that this will result in a large number of applications for 
AWCs following the transitional hand-in period. In the Financial Memorandum to the Bill, the 
Scottish Government points out that the current licensing service in Scotland employs 66 
administrative staff and 25 police officers in order to service 60,000 holders of firearms and 
shotgun certificates. The Government has proposed that the new system will not be “unduly 
burdensome in terms of the application process, background checks on the applicant, home 
visits, etc.” With regard to training any additional staff who may be required to assist with the 
AWC applications, the Government states that following discussions with Police Scotland, it is 
anticipated that it will be possible to absorb any additional training requirements within existing 
resources.  

In its submission, Police Scotland states: 

It is vitally important, from a processing perspective to balance the monthly demand of 
applications on the police. Section 8 of the Bill states that an AWC shall last for five years. 
There are a number of Sections thereafter, Section 9 (2) by way of example where the proposed 
legislation allows for a certificate holder to align their AWC to conclude with their Firearm or 
Shot Gun Certificate, which may be of a period of less than five years. 

In order to smooth the demand, Police Scotland would wish that for the first AWC only, that the 
Chief Constable can decide the length of the Certificate. Accepting that there will be a wave of 
new applications when the legislation is enacted, the current proposals would mean that the 
same wave is replicated at five year intervals thereafter, causing undue pressure on the police 
to manage the resources to satisfy the demand. Alternatively, should the Chief Constable have 
the ability to vary the length of the first certificate, this brings with it the ability to thereafter 
smooth the demand, allowing for a more efficient and effective service. At the renewal of the 
first certificates they would revert to five years. This has the effect of stabilising the numbers of 
AWCs which require to be processed each month thereafter and allows for the effective 
planning of resources to meet the monthly demand. 

It is also to be noted that there is no budgetary provision within Police Scotland to deal with this 
legislation. Costs will be incurred in the handing in of air weapons, the bureaucratic processes 
involved in dealing with AWCs and the subsequent management of them. Costs will also be 
incurred in the provisions of prosecution evidence such as ballistics reports and the criminal 
justice impact upon reporting individuals for contraventions of the legislation. 

In its submission, the Scottish Police Federation expressed concern about the possibility of a 
significantly increased workload for staff and officers working in the licensing service and that 
without additional resources the service will struggle to deal with the additional demand.   
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12 November 2014 

 
14/81 

Abigail Bremner 

This briefing deals with the local government licensing aspects of the Air Weapons and 
Licensing (Scotland) Bill. A separate SPICe briefing looks at the licensing of air weapons. 

The Bill proposes to make a number of changes to specific local authority licensing functions. 
The changes proposed to alcohol licensing under the Licensing (Scotland) Act 2005 include: 

 criminalising the supply of alcohol to children and young people 

 introducing a “fit and proper” test for licence applicants 

 redefining “overprovision” 

The Bill also proposes changes to some forms of licensing under the Civic Government 
(Scotland) Act. In relation to taxi and private hire car licensing, its provisions would harmonise, 
to a degree, the licensing regimes applying to these forms of transport by allowing licensing 
authorities to limit the number of private hire car licences and require testing of private hire car 
drivers. It proposes to remove the exemption from licensing for cars hired for 24 hours or more. 

The Bill also contains provisions to tighten the regulation of scrap metal dealers to tackle metal 
theft. The key proposals are to ban cash payments for scrap metal and to remove the 
exemption from licensing currently enjoyed by businesses with a turnover exceeding £1 million. 

In addition, the Bill would introduce a new licensing regime for sexual entertainment venues, 
based on the current framework applying to sex shops under the 1982 Act.  
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EXECUTIVE SUMMARY 

The Air Weapons and Licensing (Scotland) Bill was introduced in the Scottish Parliament on 14 
May 2014. Its provisions would create a new licensing regime for air weapons as well as 
reforming a number of local authorities’ licensing functions. This briefing looks only at the parts 
of the Bill which deal with local authority licensing activities. A separate SPICe briefing 
considers the air weapons licensing proposals. 

Alcohol licensing 

Licensing boards made up of local authority councillors carry out various alcohol licensing 
functions under the Licensing (Scotland) Act 2005. The 2005 Act contained a number of policy 
innovations, including: 

 licensing objectives – section 4 of the 2005 Act sets down five specific objectives which 
are intended to guide all licensing decisions 

 licensing policy statements – licensing boards are required to consult on and publish 
statements detailing their approach to their functions under the 2005 Act 

 mandatory conditions – the Scottish Government can set mandatory conditions which 
apply to all alcohol licences. These can be used to take forward national policy priorities 
– for example, tackling irresponsible drinks promotions 

 overprovision – licensing boards are required to assess whether there is “overprovision” 
of licenced premises in their areas. A finding of overprovision creates a presumption 
against issuing new licences 

 licensing standards officers – this role is responsible for supervising compliance with 
the alcohol licensing regime and providing support to resolve complaints 

The Bill proposes to make a number of changes to the current regime with the policy objectives 
of preserving public order, reducing crime and advancing public health. The key proposals are 
discussed below. 

Criminalising the supply of alcohol to children and young people 

While it is illegal to buy alcohol on behalf of a child, it is currently legal to buy alcohol to share 
with a child. The Bill proposes to close this loophole by making it an offence for a person aged 
18 or over to share alcohol with a person under 18 in a public place (including private property 
which the drinkers have accessed illegally).  

The proposal is designed to tackle outdoor drinking by groups of children and young people. 
However, it would also criminalise behaviour which some respondents to the Scottish 
Government’s consultation (Scottish Government 2013a) characterised as “responsible”, such 
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as parents introducing children to alcohol at a family picnic. Other respondents called for the 
supply of alcohol to children to be illegal in any circumstances.  

Introducing a “Fit and Proper” test 

The Bill would allow licensing boards to consider if an applicant (or those connected with an 
organisation) were “fit and proper” persons to hold an alcohol licence. The Policy Memorandum 
envisages that this would allow licensing boards to take into account a wider range of 
information about an applicant’s character when reaching a decision, including police 
intelligence. The proposals would also allow the consideration of spent convictions.  

Changing the definition of “overprovision” 

The Bill would change the definition of overprovision to enable licensing boards to take into 
consideration licensed hours as well as the number and capacity of licensed premises. It would 
also clarify that the whole of a board’s area can be classed as a “locality” for the purposes of 
carrying out the assessment. A majority of those responding to the Scottish Government’s 
consultation (Scottish Government 2013a) welcomed these extensions: however, members of 
the licensed trade questioned their proportionality.   

Licensing under the Civic Government (Scotland) Act 1982 

The Civic Government (Scotland) Act 1982 empowers “licensing authorities” (local authorities) 
to apply licensing regimes to subjects as diverse as taxis, window cleaners and knife dealers. 
The Bill makes a range of proposals specific to particular licensing regimes. 

Taxi and private hire car licensing 

Licensing authorities are able to license both taxi and private hire cars as well as taxi and 
private hire car drivers. A taxi is a vehicle which can be hailed in the street whereas a private 
hire car must be pre-booked.  

Similar licensing regimes apply to both types of transport, although the licensing requirements 
for taxis are more stringent. This reflects the greater risk to customers of making a decision on 
the spot to get into a taxi rather than being able to shop around for a private hire car. For 
example, licensing authorities are able to limit the number of taxi licences they issue (but only 
on the basis that there is no “unmet demand” for taxi services). They are also able to require 
taxi drivers to undergo training, including testing their knowledge of local road systems.  

The policy objectives behind the Bill’s proposals are to improve consistency and reduce 
opportunities to circumvent the licensing regime. To take this forward, the Scottish Government 
proposes to harmonise, to a degree, certain aspects of the two regimes. It proposes to give 
licensing authorities a power to limit the number of private hire car licences issued (although on 
the basis of a different test – whether there is “overprovision of private hire car services in the 
locality”). It also proposes to enable local authorities to require private hire car drivers to 
undertake training.  

Respondents to the Scottish Government’s consultation (Scottish Government 2013b) broadly 
supported these reforms. However, the responses in relation to limiting private hire car licences 
highlighted views which were more mixed, with some licensing authorities and some trade 
bodies supporting the proposal, while others opposed it.  
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The Bill’s provisions would also remove what is known as the “contract exemption”. This 
currently enables vehicles on hire for 24 hours or more to operate without a licence. Removing 
the exemption has the potential to bring a wide range of currently unlicensed services into the 
licensing regime, including hospital and school transport, chauffeur-driven cars, “party” buses 
and stretch limousines. Consultation respondents supported the removal of the exemption but a 
number of local authorities expressed concern about the impact of the proposal on the cost of 
contract services that they themselves used (e.g. to get children to school).  

Scrap metal dealer licensing 

The 1982 Act also contains provisions to license scrap metal dealers. These include 
requirements for extensive record-keeping and for metal to be stored for 48 hours before it is 
“processed” (in other words, treated in a manner which would make it less identifiable). 
However, dealers with a turnover exceeding £1 million are currently exempt from the licensing 
regime. This exemption covers approximately half the dealers in Scotland.  

The Scottish Government’s key concern is to tackle metal theft. The provisions would ban scrap 
metal dealers from making payments in cash. It is argued that this will reduce the incentives to 
commit metal theft by removing a quick and anonymous way of generating money.  

The provisions would also abolish the exemption system, remove the requirement to store metal 
for 48 hours and tighten record-keeping rules. The industry has argued (Scottish Government 
2014d) that abolition of the exemption system must be coupled with removal of the metal 
storage requirements. This is because large dealers lack appropriate storage space and depend 
on a quick turnaround to ensure cashflow. The police and some licensing boards have argued 
for retention of the storage requirement in order to assist with the investigation of metal theft.  

Theatre licensing 

Local authorities currently issue mandatory licences to theatres under the Theatres Act 1968. 
The Bill would repeal the licensing requirements in the 1968 Act and amend the 1982 Act to 
allow theatres to be given a public entertainment licence. The Scottish Government argues that 
this will improve consistency. 

Public entertainment licences are part of the “optional” provisions of the 1982 Act. It will 
therefore be up to local authorities to decide whether they wish to license theatres. In addition, 
venues with an alcohol licence do not require a public entertainment licence for public 
entertainment taking place during licensed hours.  

Sexual entertainment venue licensing 

Live sexual entertainment is not currently a licensed activity. The then Scottish Executive 
believed that it could be adequately regulated by attaching conditions to alcohol licences under 
the Licensing (Scotland) Act 2005. However, the judge in the “Brightcrew” court case1 found that 
conditions attached under the 2005 Act could only be used to control matters relating to the sale 
of alcohol. 

The Bill therefore contains proposals to create a licensing regime for live sexual entertainment 
based on the framework in place for sex shops under the 1982 Act. The Scottish Government 
considers this regime to have several advantages, including the ability for licensing authorities 

                                            
1
 This is discussed in more detail below.  
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to place a limit on the “appropriate” number of sexual entertainment venues in an area. That 
limit can be zero. However, traders have expressed concern that this provision may be used to 
close down what they consider to be legitimate businesses (Scottish Government 2014e). 

The proposals are not intended to cover sexual entertainment provided without the knowledge 
of the premises “organiser”. Thus strip-o-gram type entertainment which has been organised 
independently by visitors to a venue will not be covered. An exemption from the licensing 
system is also proposed for venues hosting live sexual entertainment on not more than four 
occasions a year.  

Miscellaneous provisions 

The Bill also contains provisions which are mainly designed to improve the regulatory 
environment for businesses. A key proposal is the creation of the role of “civic licensing 
standards officer” based on the job of “licensing standards officer” which appears in the 
Licensing (Scotland) Act 2005.  
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INTRODUCTION 

The Air Weapons and Licensing (Scotland) Bill is a Scottish Government bill, introduced in the 
Scottish Parliament on 14 May 2014 by Kenny MacAskill MSP. This briefing looks at the 
aspects of the Bill which deal with local authorities’ licensing functions. A separate SPICe 
briefing considers the air weapons licensing proposals. 

The Bill proposes changes to the way local authorities license alcohol, taxis and private hire 
vehicles, scrap metal dealers, theatres and venues hosting sexual entertainment. It also 
proposes reforms to the general licensing regime contained in the Civil Government (Scotland) 
Act 1982, which the Scottish Government argues will improve the regulatory environment for 
businesses.  

The Scottish Parliament’s Local Government and Regeneration Committee (henceforth the 
“Local Government Committee”) has been designated the lead Committee at Stage 1. It issued 
a call for evidence on 1 July 2014 which has now closed. Responses are available on the 
Committee’s webpages.  

BACKGROUND 

LOCAL AUTHORITY LICENSING FUNCTIONS 

Local authorities carry out a range of licensing functions under statutory powers. For example, 
the Civic Government (Scotland) Act 1982 gives local authorities powers to license street 
traders, window cleaners and late night caterers as well as a number of other activities. Local 
authorities also license dramatic performances under the Theatres Act 1968 and cinema 
performances under the Cinemas Act 1985.  

One of local authorities’ more high profile licensing functions is in relation to alcohol. Licensing 
boards are responsible for alcohol licensing decisions. They are made up of councillors who are 
appointed to sit on the board. Licensing boards are constituted as a separate legal entity to the 
local authority. Licensing boards also have licensing responsibilities under gambling legislation.  

Local authorities are democratic bodies elected by local people. They are considered to bring a 
level of local control to the licensing systems they operate. Thus, the system is designed to 
allow one local authority to take a different view on a licensing issue from another local 
authority.  

For example, the licensing of street traders is optional under the 1982 Act. It is therefore up to 
the local authority in question to decide whether a licensing regime would be beneficial in their 
area. Licensing boards can, through their licensing policy statements2, set local policy on the 
hours pubs open for and the number of licensed premises in a local area, as well as a number 
of other aspects of a licensed premises’ operation. In doing so, the licensing board can reflect 
local views about the appropriate balance between the interests of pub users and local 
residents.  

Local authorities are also responsible for coming to their own decisions about the nature of their 
legal responsibilities, or the interpretation of legislation in a particular area. Such decisions are 
open to legal challenge by other parties involved in the licensing system.  

                                            
2
 This is discussed in more detail below.  
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In this context, it is to be expected that different local authorities will reach different decisions. 
Rural local authorities will face different problems and pressures than urban local authorities. 
Local people in one area may be more concerned about the economic opportunities presented 
by a licensed activity while, in another area, people may be more concerned about the potential 
for a licensed activity to damage amenity. Providing for local authority control of licensing in 
certain areas is intended to provide a mechanism to deal with these tensions.  

REGULATORY REFORM (SCOTLAND) ACT 2014 

The Regulatory Reform (Scotland) Act 2014 may impact on the licensing functions of local 
authorities. According to the Scottish Government, its purpose is to “improve the way regulation 
is developed and applied, creating more favourable business conditions in Scotland and 
delivering benefits for the environment” (Policy Memorandum 2013, paragraph 2). 

The 2014 Act gives the Scottish Government power to use subordinate legislation to encourage 
consistency in the exercise of a regulatory function (for example, by requiring compliance to be 
judged in the same way). The 2014 Act also creates a duty on regulators to exercise their 
functions in a manner designed to “contribute to achieving sustainable economic growth, except 
to the extent that it would be inconsistent with the exercise of those functions to do so.”3 

Local authorities are identified as “regulators” for the purposes of the 2014 Act. However, 
licensing boards are not. This means that the Act’s provisions can be applied to local authorities 
exercising licensing functions, for example, under the Civic Government (Scotland) Act 1982. 
The provisions are not currently relevant to the way alcohol licensing is operated. 

In addition, the legislation empowers the Scottish Government to issue national codes of 
practice. The Scottish Government is in the process of developing a Scottish Regulators’ 
Strategic Code of Practice. It provides guidance on how to interpret the sustainable economic 
growth duty. It also looks at the application of the “better regulation” principles of transparency, 
accountability, consistency, proportionality and regulation targeted only where needed.  

ALCOHOL LICENSING 

THE CURRENT ALCOHOL LICENSING REGIME 

The Licensing (Scotland) Act 2005 created a new alcohol licensing system. The Criminal Justice 
and Licensing (Scotland) Act 2010 made minor amendments to the 2005 Act. The Alcohol etc. 
(Scotland) Act 2010 introduced a number of more substantive provisions. 

The 2005 Act sets out licensing objectives, which form the basis of alcohol licensing decisions. 
They are laid out in section 4 of the 2005 Act as follows:  

 preventing crime and disorder 

 securing public safety 

 preventing public nuisance 

 protecting and improving public health 

                                            
3
 Regulatory Reform (Scotland) Act 2014, section 4.  
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 protecting children from harm 

Licensing boards are responsible for setting policy and making decisions. In respect of a 
number of their functions, they must consult with local licensing forums representing those with 
an interest in licensing issues. Licensing standards officers are responsible for supervising 
compliance with the licensing regime in their local authority area. 

The 2005 Act introduced a new system of licences: premises licences for any premises selling 
alcohol; personal licences for individuals authorising or supervising the sale of alcohol; and 
occasional licences for unlicensed premises where alcohol will be sold on a temporary basis. 
Examples of situations where occasional licences may be needed include a community hall 
being used as a wedding venue or a marquee at a local fair. 

An application for a premises licence must contain an operating plan detailing how the premises 
will operate, including the hours during which alcohol will be sold. Anyone can object to the 
granting of a premises licence, and the chief constable has a specific role in providing reports in 
relation to criminal activity. 

The 2005 Act permits venues which sell alcohol for consumption on the premises (such as pubs 
and nightclubs) to sell alcohol all day and night – i.e. for continuous periods of 24 hours or more. 
However, the legislation makes clear that a licence which would have such an effect should only 
be granted in “exceptional circumstances”4. In practice, it is rare for pubs to be licensed for more 
than 16 hours a day.  

The 2005 Act only allows off-sales to be made between 10am and 10pm. Off-sales are sales of 
alcohol to be consumed off the premises, such as from supermarkets or delicatessens.  

The 2005 Act contained a number of innovations in relation to licensing policy. These are 
discussed below. 

Licensing policy statements 

Local licensing boards are currently required to produce statements every three years detailing 
how they will exercise their functions. Provisions contained in the Bill would change this to every 
five years. Licensing boards must consult local licensing forums and other interested parties in 
the preparation of such statements. 

Overprovision 

The licensing policy statement must contain a statement as to whether there is “overprovision” 
of licensed premises in any locality within the licensing board’s area. Overprovision can relate to 
licensed premises generally or a particular type of premises (for instance late night opening 
premises). It is up to the licensing board to decide what constitutes a locality for the purposes of 
the assessment. Overprovision is one of the grounds on which a licensing board can refuse a 
licence.  

The concept of overprovision existed in previous licensing legislation. However, decisions of the 
courts made it difficult for licensing boards to use their powers in any meaningful way. For 
example, they were only able to look at the number of licences issued rather than the way a 
premises was operating (e.g. no legal distinction was drawn between off sales at a specialist 
delicatessen and a large supermarket). 

                                            
4
 Licensing (Scotland) Act 2005, section 64. 

Agenda Item 1 

19 November 2014

Local Government and  

Regeneration Committee LGR/S4/14/29/5



 10 

Antisocial behaviour reports 

Under the 2005 Act, when an application for a new premises licence was received, the chief 
constable was required to provide reports detailing antisocial behaviour in the surrounding area. 
The Criminal Justice and Licensing (Scotland) Act 2010 amended this duty so that the chief 
constable was only required to provide a report where the licensing board requested it. The 
chief constable is still free to provide a report on his/her own initiative if s/he wishes to do so. 
Limiting the chief constable’s duty in this manner was considered to be a better use of police 
resources. 

Mandatory conditions 

The 2005 Act introduced the concept of national mandatory conditions which apply to all 
premises and occasional licences. These are set by Scottish Ministers and can be used to direct 
national policy on particular issues, such as requiring staff training or prohibiting irresponsible 
drinks promotions. Licensing boards may also attach local conditions to licences. These may be 
specific to the premises and/or may apply generally to a particular category of licence. 

Where any conditions attached to a licence are breached, it is possible to apply for a review of 
the licence. This is carried out by the licensing board. The board can decide to vary, suspend or 
revoke the licence as a result of the review.  

Alcohol etc. (Scotland) Act 2010 

The Alcohol etc. (Scotland) Act 2010 made further significant amendments to the licensing 
regime set out in the 2005 Act. These were primarily designed to tackle so called “irresponsible 
drinks promotions” which encouraged customers to purchase more alcohol than they may have 
initially intended. The provisions of the 2010 Act were generally implemented by additions to the 
mandatory licensing conditions. 

The 2010 Act also empowered Scottish Ministers to set up a “social responsibility levy”. This 
would be paid by certain licence holders (including public entertainment licence holders and late 
hours catering licence holders) to mitigate any negative impact their activities had on the 
licensing objectives.  

The Scottish Government has since announced (Scottish Licensed Trade News 2012) that there 
are no plans to introduce a social responsibility levy until at least 2015. However, a “public 
health supplement” has been introduced. This increases the rateable value of large businesses 
(e.g. supermarkets) which sell both alcohol and tobacco products. 

Minimum pricing 

“Minimum pricing” refers to the concept that alcohol cannot legally be sold below a certain price 
per unit. The possibility of using minimum pricing in Scotland was created by the Alcohol 
(Minimum Pricing) (Scotland) Act 2012. No minimum price per unit appears on the face of the 
legislation. Instead, Scottish Ministers are able to set a minimum unit price using subordinate 
legislation. The Scottish Government has stated that its preferred minimum unit price is 50p per 
unit (Scottish Government online).  

The 2012 Act has yet to be brought fully into force. It is currently the subject of court action by 
the Scotch Whisky Association (among others). The Association alleges that the Act breaches 
European Union law on free trade between member states and is therefore outwith the 
competence of the Scottish Parliament. Scotland’s senior court, the Court of Session, referred 
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the case to the European Court of Justice in May 2014. The European Court of Justice issues 
binding judgments on the interpretation of European Union law. Once the European Court of 
Justice has issued a preliminary ruling, the case will return to the Court of Session for a final 
decision. The timing of this is likely to be late 2015/early 2016 (Scottish Government 2014a). 

Proposed Alcohol (Public Health and Criminal Justice) (Scotland) Bill 

Dr Richard Simpson MSP has secured the right to introduce a members’ bill designed to tackle 
problem drinking. Proposals include: restrictions on price promotions and advertising; public 
education; community involvement in decisions to renew licences; and various criminal justice 
measures designed to deal more effectively with alcohol-fuelled crime.  

ALCOHOL STATISTICS 

Societal costs of alcohol misuse 

As part of its strategy to change Scotland’s relationship with alcohol, the Scottish Government 
commissioned research, published in 2007, to estimate the cost to society of alcohol misuse. 
The research took into account health, social care and crime costs as well as lost productivity 
and quality of life due to alcohol-related factors. It also considered what the researchers called 
“intangible costs” such as pain and grief. Given the difficulty in measuring all these factors, the 
final figure should be considered as indicative only. The researchers estimated the costs to 
society of alcohol misuse in Scotland to be between £2,883 million and £5,396 million per year 
(uprated to 2014/15 prices5). 

Alcohol consumption 

The table below describes the volume of pure alcohol sold per adult (16 years or over) in 
Scotland between 2002 and 2012. The figures represent sales by most alcohol retailers in the 
period, although a small number of retailers do not provide data. Sales data are considered to 
be a more accurate source of information on alcohol consumption as survey respondents are 
thought to underestimate consumption when self-reporting.  

Most alcohol is purchased to be consumed off the premises (“off-sales”) from places such as 
supermarkets and off-licences, rather than to be consumed on the premises (“on-sales”) from 
places such as pubs and restaurants. There has been a downwards trend in the volume of 
alcohol sold in on-sales premises since 2006. The trend in off-sales purchases is more mixed.  

It is worth highlighting that combined sales are still sufficient in each year for every adult in 
Scotland to consume more than the recommended weekly limit for a man (21 units) every week.  

 

 

 

 

                                            
5
 Real terms values are calculated using the latest GDP deflators produced by Her Majesty’s Treasury – see 

https://www.gov.uk/government/collections/gdp-deflators-at-market-prices-and-money-gdp.  
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Figure 1: Litres of pure alcohol sold by adult (16 years or over) in Scotland between 2002 
and 2012 

 

Source: NHS Health Scotlad 2013 

Licensing activity 

The Scottish Government collects statistics on licensing activity, including how many alcohol-
related licences are in place, how many new licences are applied for and the outcomes of 
licence reviews. These figures are summarised in the tables below. Note that on-sales licences 
may also permit off-sales, for example where a pub is able to sell bottles of wine to take away. 

Table 1: Alcohol licences in force 2012 and 2013 

 On 31 March 2012 On 31 March 2013 

On sale licences 11,512  11,363  

Off sale licence only 4,867  4,874  

TOTAL 16,379  16,237  

Source: Scottish Government 2014b, 2014c 
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Table 2: Alcohol licence applications and outcome in 2011-12 and 2012-13 

 Applications received: 

 During 2011-12 During 2012-13 

On sale 234  219  

Off sale only 207  172  

TOTAL 441 391 

Applications refused 21  12  

Applications granted 347  332  

TOTAL 368 344 

Source: Scottish Government 2014b, 2014c 

Table 3: Outcomes of applications for review of premises licences in 2011-12 and 2012-13 

Outcomes of applications for reviews of premises licences received: 

 During 2011-12 During 2012-13 

Written warning 121  137  

Variation 56  44  

Suspension 113  80  

Revocation 40 47 

No action 113 120 

TOTAL 443 428 

Source: Scottish Government 2014b, 2014c 

THE PROPOSALS IN THE BILL 

The Scottish Government consulted on proposed changes to alcohol licensing legislation in 
2012 (2012a). A summary of the consultation responses was published in 2013 (2013a). 
Individual responses are not yet available on the Scottish Government’s website.  

Not all the proposals consulted on have been included in the Bill (although, broadly speaking, 
those with clear support have been taken forward). In particular, the following suggestions have 
been dropped: 

 proposals to enable closure of licenced premises around places of anticipated disorder, 
such as particular football fixtures  

 proposals to tighten the licensing regime which applies to members’ clubs. Members 
clubs (such as local sports clubs and other community organisations) currently enjoy a 
more lenient licensing regime which some mainstream premises argue gives them an 
unfair advantage 

 proposals to clamp down on sales dispatched from England (primarily internet sales) 
which do not comply with Scottish licensing law (e.g. in relation to price promotions on 
alcohol) 
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In addition, not all the provisions which appear in the Bill were included in the consultation. 
However, in most cases, the new provisions originated from additional suggestions made by 
consultation respondents.  

The Scottish Government considers the Bill’s proposals in relation to alcohol licensing to pursue 
the policy objectives of reducing crime and preserving public order, as well as advancing public 
health. It also considers that the proposals improve the business environment by reducing 
unnecessary regulation (PM, paragraphs 2 and 3). The key proposal is to criminalise the supply 
of alcohol to those under the age of 18 who are drinking in a public place. The other changes 
are technical and are designed to improve the regulatory process (PM paragraph 8).  

Criminalising the supply of alcohol to children and young people 

The law as it currently stands makes it a criminal offence for a child (under 16 years old) or a 
young person (16 and 17 years old) to buy or attempt to buy alcohol. It is also an offence to buy 
alcohol on behalf of a child or young person, or to supply alcohol to a child or young person in a 
licensed premises. However, it is still within the law for an adult to buy alcohol for themselves 
and then to share it with children and young people, as long as the alcohol is not consumed on 
licensed premises.  

This might happen when, for example, parents share alcohol with children or young people at a 
family gathering (e.g. a private barbeque or birthday party). It can also happen when groups 
gather to drink in public places. Where the ages of those in the group include those who are 18 
or over and those who are under 18, it is possible for the adults to purchase alcohol and share it 
with the younger members of the group.  

Police have powers under the Crime and Punishment (Scotland) Act 1997 to confiscate alcohol 
from those under the age of 18 where they are drinking in a public place. They also have the 
power to confiscate alcohol from those who are 18 or over in the same circumstances, where it 
is suspected that they are sharing alcohol with under 18s. Nevertheless, it is currently legal for 
those in the group who are 18 or over to purchase more alcohol in these circumstances. The 
police argue that this undermines their attempts to deal with the situation.  

It should also be noted that many local authorities have passed bylaws that make it illegal to 
drink in public places, regardless of age. However, the Scottish Government argues that “these 
do not apply across all of Scotland and they operate differently in different areas” (PM 
paragraph 128). 

Section 52 of the Bill proposes to create new offences of supplying alcohol to a child or young 
person. The offences do not apply to alcohol consumed other than in a public place, or for the 
purposes of religious worship. This means that it will still be possible for an adult to share 
alcohol with a child or young person in private, such as in the family home.  

A public place is defined in the Bill as: 

 any premises on which alcohol is sold 

 any place to which the public have access at the time (including places where an entry 
fee is charged) 

 any place to which the public do not have access, but to which the child or young person 
has unlawfully gained access 
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Consultation 

This proposal received widespread support during the Scottish Government’s consultation, with 
94 responses in favour, compared with six against and 22 providing no response or an 
equivocal response. Those against the proposal considered it to be over-zealous, and the risk of 
discouraging responsible drinking was highlighted (Scottish Government 2013). 

“Fit and proper” test 

The Bill proposes to introduce a “fit and proper” test (see sections 43 to 48). This allows 
licensing boards to decide to refuse a premise or personal licence where it does not consider 
the applicant to be a “fit and proper person” to be the holder of such a licence. Where the 
applicant is a business or other organisation, the test applies to those connected with the 
organisation.  

A fit and proper test existed in the Licensing (Scotland) Act 1976 but was not brought into the 
Licensing (Scotland) Act 2005. Fit and proper tests also exist in other licensing regimes, 
including those under the Civic Government (Scotland) Act 1982.  

The test will apply to: 

 premises licence applications – note that the applicant could be the owner or an 
employee. The applicant could also be an individual, partnership or company 

 premises licence transfers – such as where a licensed premises is sold and a new 
person applies to take over the licence 

 premises licence reviews – where the licence holder has been referred to the licensing 
board for breach of licensing conditions or concerns have been raised on other grounds 
relevant to the licensing objectives  

 personal licence applications and renewals 

 reconsideration of personal licences due to notification of a criminal conviction  

 personal licence reviews – where a finding has been made in a hearing relating to a 
premises licence review that a personal licence holder has “acted in a manner 
inconsistent with the licensing objectives” 

The policy rationale behind introducing a fit and proper test to so many aspects of the 2005 Act 
is to ensure that, at every point where suitability to hold a licence is being considered, the fit and 
proper person test can be applied.  

Where a licensing board refuses to grant or renew a licence (or revokes one), the applicant can 
appeal to the sheriff court.  

Police intelligence  

Importantly, the provisions also propose to introduce new sources of information which a 
licensing board can consider when deciding whether an applicant is fit and proper. At present, a 
licensing board is able to look at “relevant” and “foreign” convictions when considering an 
application. The board can also consider whether granting the application would be consistent 
with the licensing objectives. Relevant offences are specific offences prescribed in subordinate 
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legislation and generally require violent or dishonest behaviour. Foreign offences are similarly 
grave offences committed in foreign countries.  

Under the Bill’s proposals, a licensing board will also be able to consider information which “the 
chief constable considers may be relevant to consideration by the Board of the application”. The 
Policy Memorandum envisages that this may include police intelligence and information on 
associations with people deemed to be unsuitable. Unlike convictions, such allegations would 
not have been evidenced to a standard accepted by the courts.  

Information from licensing standards officers 

In addition, the Bill proposes to allow licensing standards officers to receive notification of all 
personal licence applications. The Licensing Standard Officer is then empowered to respond to 
the licensing board with any information they consider relevant to the application. This could 
include information about a person’s previous employers or performance.  

Spent convictions 

Currently, a licensing board is only able to consider relevant or foreign convictions which are not 
“spent” for the purposes of the Rehabilitation of Offenders Act 1974. Under the 1974 Act, 
convictions can be considered spent after a certain amount of time has passed since conviction. 
More serious offences (those where an individual was sentenced a term exceeding two and half 
years in prison) are never spent. Where a conviction is spent, a person would not usually have 
to reveal it if asked about their criminal record. 

Certain jobs, such as lawyers, police, healthcare workers and teachers, are exempt from the 
provisions of the 1974 Act, meaning that people applying for those roles do have to declare 
convictions which would otherwise be considered spent. Applicants for taxi, private hire car and 
gambling licences are also exempt from the provisions of the 1974 Act. 

Section 51 of the Bill proposes to remove the restriction on licensing boards considering spent 
relevant or foreign convictions when deciding on licence applications. The Scottish Government 
argues that such a change is necessary in order to prevent unsuitable people from working in 
licensed premises (Policy Memorandum, paragraph 140). The Scottish Government also notes 
that further changes to subordinate legislation will be necessary to make this proposal effective 
(Policy Memorandum, paragraph 141) 

Consultation 

More than two thirds of respondents to the Scottish Government’s consultation agreed that a fit 
and proper person test should be re-introduced (Scottish Government 2013). However, there 
were concerns that new powers in this area could lead to licensing boards refusing licences on 
the basis of poor quality evidence.  

Overprovision 

As noted above, overprovision is a tool by which a licensing board can prevent new licensed 
premises opening in areas where it considers there to be too many licensed premises already in 
operation. This can be useful from a public order perspective, in that rowdy behaviour, noise 
and other nuisances can be linked to areas where there is a high density of outlets selling 
alcohol (e.g. disturbances at pub closing time). It is also useful from a public health perspective, 
in that easy access to alcohol can be associated with increased levels of alcohol-related harm.  
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Overprovision is not defined in detail in the 2005 Act. Instead, licensing boards must have 
regard to the number and capacity of premises in the locality and must consult health boards 
and the chief constable when assessing overprovision. The lack of definition arguably gives 
licensing boards freedom to develop their approach. However, it may also create uncertainty 
and a fear that licensing board decisions will be overturned by the courts.  

As part of its “Monitoring and Evaluating Scotland’s Alcohol Strategy”, NHS Scotland 
commissioned a three year evaluation of the impact of the Licensing (Scotland) Act 2005 
(MacGregor A. et al 2013). The researchers carried out a baseline survey in 2010 and a follow-
up survey in 2013. Licensing boards’ approach to overprovision was one of the areas studied. 

The research highlighted that boards found the concepts of overprovision and capacity difficult 
to define and measure. There was also a tension between health considerations (i.e. a desire to 
limit access to alcohol due to concerns about its impact on health) and economic considerations 
(i.e. a desire to provide economic opportunities in an area by approving licence applications 
which would generate jobs). Researchers recommended that the Scottish Government provides 
more guidance and support in relation to overprovision6.  

Researchers also found a general view among licensing standards officers and board members 
that overprovision was not a significant issue. This was thought to relate in part to the impact of 
economic downturn, which had resulted in a number of licensed premises closing down7. 
However, it is important to note that the research looked at attitudes not long after the 2005 Act 
had been implemented (implementation was in September 2009). It may be that the most recent 
round of alcohol policy statements (from September 2013) have looked at the issue in more 
detail.  

Section 54 of the Bill proposes to add to the matters that licensing boards may have regard to 
when considering overprovision. Under the proposal, the licensing hours of licensed premises 
(i.e. the times during which alcohol can be sold) may form part of licensing boards’ 
considerations, alongside the number and capacity of licensed premises. This list is not 
intended to be prescriptive. 

Currently, licensing boards are required to consider whether there is overprovision in any 
“locality” in their area. The proposed section 54 would also clarify that a licensing board can 
determine that the whole of the board’s area is a “locality” for the purpose of determining 
overprovision. 

Consultation 

A majority of respondents (Scottish Government 2013a) supported both the proposal to further 
define overprovision and the proposal to clarify the meaning of locality. However, concern was 
expressed that small changes to capacity would be blocked on the basis of overprovision if an 
extended definition was adopted. This, in turn, could discourage investment.  

A key consideration for those supporting clarification of the meaning of “locality” was that health-
related data were generally available on a local authority-wide basis so it made sense to look at 
overprovision at this level. Those in opposition argued that it was not possible to give 
meaningful consideration to overprovision over such a large area. 

 

                                            
6
 See MacGregor A. et al 2013, 3.5.1. 

7
 Ibid. 
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Other proposals 

The other proposals make technical changes to the Licensing (Scotland) Act 2005. The Scottish 
Government argues that a number of them will improve the regulatory environment by reducing 
the burdens on business. Such proposals include: 

 enabling licensing boards to decide whether it is appropriate to hold a hearing when they 
are notified of a relevant or foreign offence in relation to a personal licence (sections 49 
and 50) 

 requiring licensing boards to produce annual reports detailing their expenditure on 
alcohol licensing functions as well as the income raised from licensing fees (section 55) 

 extending the period available to a personal licence holder to renew their licence before 
the expiry of the previous licence (section 57) 

The Bill also proposes to require licensing boards to acknowledge applications and process 
them within nine months (of the date a complete application is received). Where a licensing 
board fails to process an application within nine months, section 58 would require that the 
licence is deemed to be granted, unless the sheriff has extended the time period available for 
consideration.  

LICENSING UNDER THE CIVIC GOVERNMENT (SCOTLAND) ACT 
1982 

BACKGROUND 

The remaining licensing provisions in the Bill deal with licensing under the Civic Government 
(Scotland) Act 1982. The 1982 Act contains licensing regimes applying to subjects as diverse as 
taxis, window cleaners and knife dealers.  

Schedule 1 to the 1982 Act sets down the general administrative requirements applying to 
licences. Schedule 1 also contains what is known as the “fit and proper” test. Licensing 
authorities (local authorities) are instructed not to issue licences to anyone who “is not a fit and 
proper person to be the holder of the licence”. This gives licensing authorities wide discretion to 
exclude unsuitable people, although the extent of this discretion has been limited by case law 
(decisions made by judges in particular cases). 

Licensing authorities can attach standard or specific conditions to the licences they issue under 
the 1982 Act. In addition, Scottish Ministers can, by regulation, set “mandatory conditions” which 
apply to all licences of a particular type.  

The provisions covering taxi/private hire car licensing and public entertainment licensing are 
part of what are known as the “optional provisions” of the 1982 Act. This is because a local 
authority must “opt-in” to these licensing regimes by passing a resolution before they can have 
effect. A resolution can clarify the scope of the licensed activity and offer exemptions and 
exceptions, creating wide local discretion. If a positive decision to license is not made by the 
local authority, then the activity will remain unregulated.  
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TAXI AND PRIVATE HIRE CAR LICENSING 

The current taxi and private hire car licensing regime 

Definitions 

A taxi is a vehicle which is available for hire on a “then and there” basis (i.e. it can be hailed in 
the street). It often takes the form of a “black cab” or “Hackney cab” rather than a normal car. A 
private hire car must be pre-booked. The phrase “hire car” is used in this briefing when 
discussing issues which affect both taxis and private hire cars. 

It used to be that taxis were considered to have a significant business advantage by being able 
to accept then and there bookings. However, this advantage has been eroded by the 
widespread use of mobile phones. It is now thought that most journeys (including journeys by 
taxi) are in fact pre-booked. 

Hire car licensing 

The main requirements of the 1982 Act in relation to taxi/private hire car licensing are discussed 
below. The Scottish Government has issued best practice guidance (2012b) to licensing 
authorities regarding their taxi and private hire car licensing functions.  

The current licensing regime defines a hire car as “motor vehicle with a driver […] which is, with 
a view to profit, available for hire by the public for personal conveyance” (section 23(2) of the 
1982 Act). Vehicles which can carry more than eight people are defined as public service 
vehicles (e.g. buses) and covered by separate legislation.  

The definition can cause problems in relation to more recent developments in the hire car 
market. For example, pedicabs (cycle rickshaws) are not covered. There are also arguments 
around the most appropriate way to licence special event vehicles (e.g. stretch limousines or 
party fire engines). Some licensing authorities cover these under their private hire car regimes. 
However, others are reluctant to do so due to the difficulty in agreeing appropriate safety and 
testing requirements. Where alcohol is made available as part of the hire, an alcohol premises 
licence will be needed.  

Technological developments in relation to mobile phone booking applications (“apps”) may also 
create future challenges for the licensing regime. These can allow customers to bypass a 
requirement to physically hail a taxi in the street or to make a telephone booking, thus blurring 
the boundaries between the two types of service. Some may also work to provide a fare 
calculated by distance for the journey without the need for a traditional taxi-meter.  

Taxi/private hire car licences 

Any vehicle being operated as a taxi must have a “taxi licence” issued by the licensing authority. 
Such a vehicle must be suitable in design for use as a taxi, must meet safety requirements and 
must be appropriately insured. Similarly, private hire cars must have a “private hire car licence” 
issued by the licensing authority. Parallel requirements in relation to design, safety and 
insurance exist. 

The 1982 Act gives licensing authorities the express power to limit the number of licences 
issued for taxis, but only if “they are satisfied that there is no significant demand for the services 
of taxis in their area which is unmet”. There are currently no powers to limit the number of 
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private hire car licences which are issued, although the Bill proposes to change this. Note that 
local authorities have discretion in this area so that they can choose not to impose a limit if they 
feel that this is the best way to meet local needs.  

The power to limit the number of licences issued for taxis has been controversial. It was the 
subject of an Office of Fair Trading investigation in 2003, which recommended its abolition on 
the basis that it was a constraint to business which limited the service available to the public. 
However, this was not accepted by the Westminster Parliament (House of Commons Transport 
Committee 2003) or the then Scottish Executive (Scottish Executive 2004). Both organisations 
criticised the data on which the Office of Fair Trading based its findings. 

Scottish Government guidance (2012b) on hire car licensing offers advice on how a licensing 
authority should assess whether there is unmet demand. It highlights the importance of 
measuring different types of demand, including waiting times on the street, waiting times for 
telephone bookings and the views of those who do not use taxis. It also argues that peak time 
demand (e.g. at pub closing time or morning rush hour) is a relevant consideration. It 
recommends consulting with those with a wider interest in taxi availability, such as local 
businesses.   

Taxi/private hire car driver’s licences 

The driver of a taxi must also hold a “taxi driver’s licence”. In order to qualify the driver must 
have held a driver’s licence for the 12 months immediately previously and may also be required 
to undergo a medical examination. Drivers of private hire cars must also hold a “private hire car 
driver’s licence” and meet the same requirements. In addition, holders of taxi drivers’ licences 
may also be required to take other tests relating to the operation of taxis, including a test on 
their knowledge of the road systems in the local area. Again, the local authority has discretion 
as to whether to apply these tests.  

The holder of a taxi driver’s licence does not need a private hire car driver’s licence to operate a 
private hire car. However, the holder of a private hire car driver’s licence is not automatically 
able to drive a taxi. 

Fares 

The 1982 Act regulates the fares which may be charged by taxis. There is no fare regulation for 
private hire vehicles, except where private hire cars are fitted with a taximeter. These fares must 
be within the scales set by the licensing authority. Licensing authorities must set fare scales, 
and these represent the maximum charges a taxi can make for the journey. Licensing 
authorities must review fare scales at least every 18 months and must consult with taxi drivers 
and/or organisations which represent them. After fixing scales, the licensing authority must give 
notice to taxi operators in its area. It must also advertise the scale more generally. 

Taxi operators or their representative organisations may appeal to the Traffic Commissioner in 
relation to the fare scales. This has the effect of suspending the fare scale until the appeal is 
concluded.  

Licensing of taxi/private hire car booking offices 

The Civic Government (Scotland) Act 1982 (Licensing of Booking Offices) Order 2009 (SSI 
2009/145) requires the licensing of offices used to take bookings for taxis and/or private hire 
cars. Those operating booking offices are required to keep a record of each booking, including 
the registration number of the vehicle and the name of the driver undertaking the journey.  
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It is a mandatory condition of the booking office licence to take all reasonable steps to ensure 
that any bookings received use only licenced drivers and vehicles. In addition to the mandatory 
licensing conditions, licensing authorities may attach, to any grant or renewal of a licence, such 
reasonable conditions as it considers appropriate.  

The requirements do not apply to booking offices dealing with three or fewer vehicles. In 
addition, only those booking offices operating from physical premises are covered.  

The Scottish Government believes that regulation is necessary in order to tackle “serious 
organised crime”. More information is available from the press release “Rogue taxi owner 
clampdown” (Scottish Government 2009). 

Hire car statistics 

Figure 2 provides information on the number of taxi and private car hire licences in Scotland 
from 2005 to 2013. The number of taxi licences has remained broadly steady. There were slight 
increases between 2005 and 2011, followed by a slight decrease in 2012. The number of 
private car hire licences show a more mixed picture, with numbers peaking in 2009 and then 
tailing off again.  

Figure 2: Numbers of taxi and private hire car licences in Scotland 2005-2013 

 

Source: Transport Scotland 2010-2013; Scottish Government 2005-2009 

Figure 3 provides information on the number of taxi and private hire car driver’s licences in 
place in Scotland between 2005 and 2013. Note that some local authorities were unable to 
provide a breakdown between taxi drivers’ licences and private hire car drivers’ licences in 
2006. Therefore, only the total number of licences can be provided for this year.  

There is a mixed picture for the number of both types of licence over the years considered, 
although both peak in 2010. There are roughly twice as many taxi drivers’ licences in place as 
private hire car drivers’ licences. In addition, there are slightly less than double the number of 
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drivers in comparison to hire cars available. In 2013, the precise ratio of drivers to cars was 1.7 
to 1. 

Figure 3: Numbers of taxi and private hire car driver’s licences in Scotland 2005-2013 

 

Source: Transport Scotland 2010-2013; Scottish Government 2005-2009 
*Note that some local authorities were not able to provide a breakdown between taxi and private 
hire car driver’s licences in 2006, so only the total figure is provided.  

The proposals in the Bill 

The Scottish Government consulted on the proposals contained in the Bill in 2012 (2012c). A 
summary of consultation responses was published in 2013 (2013b). The information provided 
by those who responded (where permission was given to publish this) is also available on the 
Scottish Government’s website. 

The Scottish Government states that the proposals in the Bill were driven by two key concerns 
(Policy Memorandum, paragraphs 192 and 193):  

 addressing variability in licence administration (although the importance of flexibility to 
address local concerns is also emphasised) 

 tightening regulation so that opportunities for circumventing the licensing regime are 
reduced 

The Scottish Government also rejected from the outset (Scottish Government, 2012c, 
paragraphs 18-20) the idea of harmonising taxi and private hire car licensing so that one regime 
applied to both types of hire car. This was primarily due to logistical concerns that such a huge 
influx of vehicles able to be hailed on the street would put an unmanageable strain on licensing 
services and road infrastructure. There could also be impacts on the accessibility of vehicles (for 
disabled passengers) and prices.  
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The proposals in the Bill are part of a wider package of work that includes consideration of new 
mandatory conditions for all hire car licences and updated guidance. Changes to the booking 
office licensing regime are also planned, including exploring options to extend the regime to 
include more booking offices and consideration of expanding the existing mandatory conditions 
(Scottish Government 2014a). These will be taken forward without the need for primary 
legislation.  

Limiting the number of private hire vehicles 

Section 60 of the Bill would give licensing authorities the power to limit the number of private 
hire car licences issued in their area. As with the existing power for taxis, licensing authorities 
have discretion as to whether to use it.  

Licensing authorities can choose to limit the number of licences issued where there is 
“overprovision of private hire car services in the locality”. The terminology mirrors that used in 
alcohol licensing. Licensing authorities can treat a particular part of their area – or the whole 
licensing area – as a locality. 

The Scottish Government has chosen not to replicate the requirement to show that there is no 
significant unmet demand before limiting private hire car licences. The Scottish Government 
argues that the tests used to measure unmet demand would not be suitable for private hire cars 
(Scottish Government 2014a). Respondents to the consultation also noted that surveys 
measuring unmet demand for taxis can be complex and expensive (Scottish Government 
2013b).  

Instead, the licensing authority must be satisfied that there will be overprovision, having regard 
to: 

 the number of private hire cars operating in the locality, and 

 the demand for private hire car services in the locality 

The Scottish Government argues that providing for a power to limit the number of private hire 
car licences improves consistency between the two hire car regimes. However, it should be 
noted that the test put in place for private hire cars is different to the test which applies to taxis 
and is, arguably, easier to satisfy. 

A majority of respondents to the Scottish Government consultation (2013b) supported 
introducing a power to limit the number of private hire car licences. However, views were mixed 
across licensing authorities and trade respondents, with representatives in each area supporting 
and opposing the proposal.  

Those supporting the proposal tended to argue that that it would improve consistency between 
the two licensing regimes. It was also thought that tackling oversupply could be a means to 
raise standards in the industry.  

Those opposing the proposal argued that creating a barrier to entry by limiting licences was 
unnecessary. There were also concerns that this would put a value on private hire car licences 
(as is already the case for taxi licences). The main issues cited were that protecting the interests 
of those already operating in the industry could reduce competition and drive down standards, 
and that preventing legitimate entry to the market could lead to illegal operations. 
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Testing private hire car drivers 

As noted above, both taxi drivers and private hire car drivers can be required to undergo 
medical examinations to demonstrate that they are fit to drive hire cars. However, only taxi 
drivers can be required to take tests of their knowledge of local road networks or “such other 
matters relating to the operation of a taxi as the authority considers desirable” (section 13(5) of 
the 1982 Act).  

Licensing authorities have discretion as to how they apply these provisions. It is possible to 
require no compulsory training, while some take in matters such as driving skills and customer 
service. Some respondents to the Scottish Government’s consultation (2013b) suggested that 
training requirements could already be applied to private hire car drivers using conditions 
attached to the licence.  

Section 61 of the Bill would alter the law to apply the testing provisions in section 13(5) of the 
1982 Act equally to taxi and private hire car drivers. Licensing authorities would retain discretion 
in relation to what, if any, testing was required.  

Respondents to the Scottish Government consultation (2013b) supported a compulsory training 
requirement on private hire car drivers. However, there was disagreement about whether 
knowledge of the local roads network was an important area, given the advent of satnav.  

Removing the contract exemption 

Section 22 of the 1982 Act currently exempts from the hire car licensing requirements any 
vehicle which has been exclusively hired for a period of 24 hours or more. Wedding and funeral 
cars are also exempt, as are vehicles doing work across licensing area borders, as long as they 
are not made available for hire outwith their area. 

The exemption for hires of 24 hours or more is often referred to as the “contract exemption” and 
can apply to a wide range of circumstances, for example: 

 vehicles contracted by public authorities e.g. to take children to school or patients to 
hospital 

 vehicles used for community transport initiatives and transport of disabled people  

 chauffeur services  

In its initial consultation (2012c), the Scottish Government highlighted concerns that the contract 
exemption has been used to circumvent the controls applied to hire cars and drivers, allowing 
some operators to undercut licensed services. Section 62 of the Bill therefore proposes to 
remove the contract exemption (while maintaining the other exemptions described above).  

As noted above, hire car licensing applies to vehicles made available “with a view to profit” 
(section 23 of the 1982 Act). This is thought to exclude charitable and community initiatives 
which are run as social services rather than for profit, even if a charge is made for the service. 
Thus the Scottish Government considers that such services will remain exempt from the 
licensing regime even after the contract exemption is removed (Scottish Government 2012c, 
paragraph 24).  

A similar provision (although the exemption in English legislation applied to vehicles under 
contract for seven or more days) was removed in England in 2008. The Department for 
Transport commissioned research into the impact of the repeal (In House Policy Consultancy 
2009). A key finding was that the change had impacted on a lot more drivers and vehicles than 
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previously considered, creating significant additional work for licensing authorities (as well as 
delays for those applying for licences). The research also noted that licensing authorities had 
taken different approaches to the application of the legislation, so that some services required to 
be licensed in one area but not in another. There remained a number of “grey areas”.  

The Scottish Government has included an order-making power in the proposed section 62 of 
the Bill. The Scottish Government’s intention is that regulations can be laid to create further 
specific exemptions from the hire car licensing regime if this should prove necessary as a result 
of removing the general contract exemption.  

In addition, the Policy Memorandum states (paragraph 202): 

“The Scottish Government will use the time before this provision comes into effect to 
ensure all individuals and businesses that will be affected have an opportunity to clarify 
their own position and local authorities have an opportunity to develop appropriate 
policies and conditions to incorporate the new licence holders successfully.” 

There was wide support for the removal of the contract exemption in the Scottish Government’s 
consultation (Scottish Government 2013b). It was thought that passengers would benefit from 
an equal level of regulation across all services. However, a number of concerns were also 
noted, including the impact of the change on the cost of procuring council services (such as 
transport to school) and the fear that new barriers would further reduce the service available in 
rural areas. It was also noted that this change, coupled with a limit on the number of private hire 
licences issued by a licensing authority, could result in it not being possible to get the licences 
necessary to supply a new service.  

Respondents to the Local Government Committee’s call for evidence raised similar concerns.  

SCRAP METAL DEALER LICENSING 

The current scrap metal dealer licensing regime 

Definitions 

Metal dealing is defined as carrying out a business consisting partly or wholly of the buying and 
selling of used or partly manufactured metal. Businesses which buy metal to manufacture other 
articles do not require a metal dealing licence, even if metal is sold as a bi-product or where 
surplus to requirements. 

A particular licence – known as an “itinerant metal dealer’s licence” – is required where 
someone travels from place to place buying and selling metal without storing it at specific 
premises. An itinerant metal dealer’s licence has less onerous requirements attached to it – but 
records of purchases and sales must still be kept. Where someone carries out a business as 
both a metal dealer and an itinerant metal dealer, both types of licence are required. 

Scrap metal dealers will also generally need a waste management licence from the Scottish 
Environmental Protection Agency (SEPA). This is designed to ensure that waste is disposed of 
or recycled in a manner which protects the environment.  

It is also possible that scrap metal dealers could need a “second-hand dealers” licence, also 
issued under the Civic Government (Scotland) Act 1982 Act. The licensing of second-hand 
dealers is part of the optional provisions of the 1982 Act. It is therefore up to licensing 
authorities whether, and what specific types of second hand dealing, they licence.  
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Key requirements of metal dealer’s licence 

Anyone who carries out a business as a scrap metal dealer needs a licence (although provision 
is made for certain businesses to hold an exemption warrant instead). This will state the specific 
activity (or activities) for which they are licensed and any premises from which they operate.  

However, a business can apply for an “exemption warrant” exempting them completely from the 
metal dealer licensing requirements. The Scottish Government believes that there are 
approximately 150 metal dealing businesses in Scotland, with around half exempt from the 
licensing requirements.  

Exemption is possible where the business has a turnover which exceeds a prescribed amount, 
currently £1 million. Where the requirements are met, a licensing authority must issue the 
exemption. It is also possible to apply for a temporary exemption warrant which would usually 
remain in place until an application for a full exemption warrant has been decided 

Those holding a metal dealer’s licence are required to keep detailed records of their business 
activities, including: the name, address and vehicle registration number of anyone from whom 
they purchase metal; the weight, value and description of any metal they purchase; the name 
and address of anyone they dispose of metal to; and the value of any metal disposed of. 

Holders of metal dealer’s licences are required to hold onto any metal they acquire for at least 
48 hours before processing or disposing of it (except on Saturdays and Sundays). A licensing 
authority, after consultation with the chief constable, can waive this requirement. Where a metal 
dealer is convicted of an offence of dishonesty, this period can be extended to seven days  

Scrap metal statistics 

The British Metals Recycling Association, which represents the scrap metal industry, states that 
metals recycling is a £5.6 billion industry across the UK and employs over 8,000 people. 

Proposals in the Bill 

The Scottish Government has carried out two consultations in relation to scrap metal dealers’ 
licensing. The first consultation (2011) resulted in the turnover required to qualify for an 
exemption warrant being increased from £100,000 to £1 million. Further issues were identified 
through this consultation, which resulted in a second consultation (Scottish Government 2013c).  

The subject matter of the second consultation forms the basis of proposals in the Bill. An 
analysis of responses to this consultation is also available (Scottish Government 2014d). 
Individual responses (from those respondents who gave permission for them to be published) 
are available on the Scottish Government’s website.  

The Scottish Government’s key concern in taking forward the proposals is to tackle metal theft. 
The Association of Chief Police Officers in Scotland estimated the value of stolen metal to be 
just under £11 million between 2011 and 2013, although other estimates have provided much 
higher amounts (Policy Memorandum, paragraph 217). This figure does not include indirect 
costs, such as replacement and disruption to services, which can be considerable. In 2012, the 
Association of British Insurers stated insurance companies were paying out more than £1 million 
per week across the UK to compensate for metal theft (BBC 2012).  

The UK Government has also taken action in this area. The Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 introduced a ban on cash payments for scrap metal. 
However, it was considered that further regulation (e.g. in relation to record-keeping) was 
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needed. In addition, the 2012 Act was criticised for allowing itinerant metal dealers and vehicle 
dismantlers to continue to pay in cash, creating loopholes. The Scrap Metal Dealers Act 2013 
was brought forward to address these concerns.  

Abolition of cash payments 

The Scottish Government’s headline proposal to tackle metal theft is to remove the option of 
scrap metal dealers paying cash for any metal received. At present, individuals can turn in small 
and large quantities of metal and receive payment in cash. Preventing this practice is thought to 
deal with metal theft on two grounds. Firstly, it removes the incentive of a quick cash payment 
for opportunistic thefts (which can be worth small sums but cause large amounts of damage). 
Secondly, it removes the anonymity associated with a cash payment. This will make it easier to 
track the person who received payment for any metal which is later identified as stolen.  

Under the proposals in section 65 of the Bill, it will only be possible for a scrap metal dealer to 
pay for metal by non-transferable cheque (i.e. a cheque which must be paid into the bank 
account of the person or business to which it is made out) or electronic transfer. Electronic 
transfer must be to an account in the name of the person receiving payment (so that, for 
example, transfer to anonymous electronic vouchers would not be acceptable). A scrap metal 
dealer who pays for metal in any other way would commit an offence.  

Scottish Ministers will have the power, by regulation, to alter or remove the acceptable methods 
of payment.  

The Scottish Government does not quantify how many respondents to their consultation (2014d) 
supported this proposal. The analysis does note support from dealers for a minimum sum below 
which it would still be lawful to pay by cash. This has not been taken forward in the Bill. There is 
also concern that the definition of scrap metal dealer should be wide enough to include all those 
who potentially buy scrap metal, including vehicle dismantlers and other middlemen.  

Removal of exemptions 

Section 63 of the Bill proposes to remove the exemption warrant system, whereby scrap metal 
dealers with a turnover exceeding £1 million. Those who hold an exemption warrant do not have 
to comply with any of the scrap metal dealers’ licence provisions in the 1982 Act.  

The effect of the proposed section 63 would be to ensure that all scrap metal dealers have to 
comply with the licensing provisions. This was supported by the vast majority of respondents to 
the Scottish Government’s consultation (Scottish Government 2014d). 

Abolition of requirement to store metal for 48 hours 

The removal of the exemption warrant system has a knock-on effect on the storage of metal. 
Under the 1982 Act, scrap metal dealers are usually required to store metal for 48 hours before 
processing (treating the metal in a way that makes it less easy to identify - e.g. melting down). 
Large dealers would struggle to meet this requirement. However, they are currently exempt from 
the system. 

Difficulties arise partly because storage space (which meets environmental protection 
requirements) is not available. It is also claimed (Scottish Government 2014d) that the business 
models of a number of scrap metal dealers requires quick processing. Thus, the Bill’s proposed 
section 64 abolishes the storage requirement.  
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Abolition of the storage requirement was supported by the scrap metal dealers who responded 
to the Scottish Government consultation (Scottish Government 2014d). This was seen as a 
necessary corollary to the removal of the exemption warrant scheme. Licensing authorities and 
the police were more evenly split. It was argued that the storage requirement should be retained 
in order to make the identification of stolen metal easier. Those who supported abolition argued 
that good record keeping could do the same job.  

Record keeping 

Section 66 of the Bill proposes to enact new record-keeping requirements for scrap metal 
dealers. These are broadly similar to the existing requirements. The key differences are: 

 the record-keeping requirements apply equally to metal dealers and itinerant metal 
dealers whereas, under the current law, a less stringent regime applies to itinerant metal 
dealers 

 scrap metal dealers must verify the name and address of customers and keep a record of 
the documents supplied as verification 

 scrap metal dealers must keep a record of the means of payment for the metal 

Respondents to the Scottish Government’s consultation (Scottish Government 2014d) were 
supportive of record-keeping requirements which applied equally to metal dealers and itinerant 
metal dealers. It was felt that differences may be exploited by metal thieves. There was also 
support for the requirement to verify a customer’s name and address. Concerns were raised 
about how to treat customers who were acting on behalf of an employer (and therefore could 
not usefully get payment in their own name). 

THEATRE LICENSING 

The current licensing regime 

Theatres currently require a licence issued under the Theatres Act 1968. The 1968 Act is 
primarily concerned with balancing the principle of freedom of expression against a desire to 
continue to control material considered obscene. The 1968 Act specifically prevents licensing 
authorities from attaching conditions to a theatre licence designed to control the types of plays 
which may be performed.  

A theatre licence is required for the public performance of dramatic pieces (whether conveyed 
through speech, singing or action) and ballets. A theatre licence is required regardless of 
whether an alcohol licence is also in place at the venue. The application process involves 
notification to the licensing authority and the police. Local authorities may grant licences subject 
to general or specific conditions. 

Proposals in the Bill 

The Scottish Government has not consulted on proposals contained in the Bill. Its intention in 
bringing forward the proposals is to allow greater flexibility by moving theatre licensing from a 
mandatory to an optional regime. The Scottish Government also states that consistency will be 
enhanced as theatre licensing will be brought into the same regime as other forms of public 
entertainment (Policy Memorandum paragraphs 234 and 235). 
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Under the Bill’s proposals (section 67), the licensing requirements of the Theatres Act 1968 will 
be repealed. Other parts of the 1968 Act (for example, dealing with obscenity offences and 
public records of scripts) would remain in force. The Civic Government (Scotland) Act 1982 
would also be amended to remove the current prohibition on licensing authorities requiring 
theatres to have public entertainment licences. This would allow theatres to be licensed under 
the 1982 Act.  

A theatre licence is currently a mandatory requirement. However, public entertainment licences 
are covered under the optional provisions of the 1982 Act. It would therefore be up to licensing 
authorities to decide whether or how they wished to licence theatres. Some licensing authorities 
may choose not to licence theatres at all.  

Licensing authorities which decided to license would also have to pass a new resolution dealing 
with their revised intentions. Under section 9 of the 1982 Act, they are required to allow at least 
nine months between the passing of a resolution and the coming into force of any new licensing 
requirements.  

In addition, premises with an alcohol licence are not required to have a public entertainment 
licence if the entertainment in question takes place during licensed hours. This means that 
theatre venues which currently have an alcohol licence would, in many circumstances, not 
require to be licensed under the public entertainment provisions. 
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SEXUAL ENTERTAINMENT VENUE LICENSING  

The current licensing regime 

Live sexual entertainment is not currently an activity which is licensed of its own accord. When 
developing the Licensing (Scotland) Act 2005, the then Scottish Executive considered that 
attaching conditions to alcohol licences would be sufficient to regulate this type of business. 
This was because it was considered that all known live sexual entertainment venues had an 
alcohol licence (and, indeed, would be unlikely to operate successfully without one). Such an 
approach would also avoid the bureaucracy and duplication sometimes involved when an 
activity is regulated under more than one licensing regime.  

At the same time as the Licensing (Scotland) Bill was being introduced, the Scottish Executive 
set up a working group to look into the regulation of sexual entertainment. The report of the 
Adult Entertainment Working Group (Scottish Executive 2006) recommended that sexual 
entertainment should be regulated regardless of where it occurred, necessitating a specific 
regime. This was not taken forward.  

It made a range of other recommendations, including a requirement for all performances to take 
place in public and improved conditions for performers. A number of licensing boards 
incorporated the Working Group’s recommendations into conditions which they applied to the 
premises licences of venues offering sexual entertainment.  

However, a 2011 court case has since cast significant doubt on licensing boards’ ability to 
control sexual entertainment through alcohol licensing. In the case of Brightcrew ltd8. v The City 
of Glasgow Licensing Board9, the Court of Session (Scotland’s superior court) held that a 
licensing board is only permitted to consider the licensing objectives as they relate to the sale of 
alcohol rather than in relation to more general considerations. The case involved Glasgow 
licensing board’s refusal to renew an alcohol licence on the basis of evidence that the licensing 
conditions it had applied to the venue had been breached. The venue was used for sexual 
entertainment. The breaches included contact between customers and performers. The court 
held that it was beyond the licensing board’s powers to try to regulate matters which did not 
relate to the sale of alcohol. 

Sexual entertainment venue statistics 

The Scottish Government believes there are around 20 venues offering live sexual 
entertainment in Scotland (Policy Memorandum, paragraph 250). This refers to “lap-dancing” 
type venues. There are other forms of sexual entertainment – for example – “strip-o-grams” and 
fetish clubs – which are not included in these figures.  

There are no official figures giving an indication of the size of the wider industry. However, the 
Adult Entertainment Working Group looked at the informal adult entertainment industry and 
concluded that “one-off” strip shows in pubs, members’ clubs or private venues were not 
uncommon in the major cities. The Group identified at least 20 mobile adult entertainment 
services operating in Scotland (Scottish Executive 2006, page 51).  

 

                                            
8
 Formerly known as Spearmint Rhino. 

9
 [2011] CSIH 46.  
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Proposals in the Bill 

The Scottish Government has consulted on the proposals contained in the Bill (Scottish 
Government 2013d). An analysis of responses has also been published (Scottish Government 
2014e). Individual responses (from those respondents who agreed to their responses being 
published) are also available on the Scottish Government’s website.  

The Scottish Government considers that a specific licensing regime is needed for sexual 
entertainment venues. It argues that this will deal with the uncertainty created by the Brightcrew 
case as well as allowing licensing authorities to develop approaches which match local 
concerns (Policy Memorandum, paragraph 250).  

Other licensing proposals 

A licensing regime for sexual entertainment venues was proposed by Sandra White MSP as an 
amendment to the Criminal Justice and Licensing (Scotland) Bill (which became the 2010 Act). 
It took the same form as the system proposed in the current Bill. Her amendment was supported 
by the Scottish Government at Stage 3 but was defeated in the chamber. The reasons for 
opposing her amendment were, broadly, that dual licensing was undesirable10 and that 
insufficient consideration had been given to the proposal to rule out unintended consequences.  

The Policing and Crime Act 2009 introduced sexual entertainment venue licensing in England 
and Wales. The arrangements are very similar to those proposed in the Bill. One key exception 
is that, in England and Wales, venues can host sexual entertainment up to 11 times in one year 
without requiring a licence.  

Sex shop licensing 

The Bill proposes to introduce a licensing regime for sexual entertainment venues based on the 
current system in place for sex shops. Sex shops are licensed under the Civic Government 
(Scotland) Act 1982. The provisions are not part of the general licensing regime discussed 
above. Instead, there is a bespoke regime in place for sex shops. However, its requirements 
mirror, broadly, those in the general regime.  

The key features of the licensing regime for sex shops are: 

 that a licensing authority can take “relevant” objections into consideration when deciding 
whether to issue a licence. Objections are relevant if they are in writing, signed, made 
within the required time frame and state specific grounds of objection 

 that any applicant for a licence must be deemed by the local authority to be suitable 
before a licence can be granted 

 that the character of the premises can be taken into consideration when deciding whether 
to grant an application. This includes consideration of the physical layout of the premises, 
as well as the character of the area in which it is to be situated and the type of activities 
which are carried out nearby  

 that a licensing authority may attach conditions to a licence and may revoke the licence if 
those conditions are not adhered to 

                                            
10

 The amendment was considered before the Brightcrew decision so that regulation under alcohol licensing 

legislation was still the preferred option.  
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 that a licensing authority may set an “appropriate” number of sex shops for a locality and 
may refuse an application if that number would be exceeded. The appropriate number 
can be zero 

The fact that licensing authorities can limit the number of sexual entertainment venues is seen 
as important. Equality groups and local authorities responding to the Scottish Government’s 
consultation (2014e) welcomed this. However, providers of sexual entertainment called for 
protection for existing venues citing concerns that licensing authorities would use this power to 
shut down what they considered to be legitimate businesses.  

Definitions 

The Bill proposes a number of fairly complicated definitions in order to capture the sort of 
activities which it is intended to licence. The main definitions are: 

 sexual entertainment venue – “any premises at which sexual entertainment is provided 
before a live audience for (or with a view to) the financial gain of the organiser” 

 sexual entertainment – “any live performance or any live display of nudity which is of 
such a nature that, ignoring financial gain, it must reasonably be assumed to be provided 
solely or principally for the purpose of sexually stimulating any member of the audience 
(whether by verbal or other means)” 

The Bill’s proposals only attempt to license sexual entertainment taking place on premises. This 
leaves out sexual entertainment taking place in private property and may also exclude other 
types of performance. In addition, sexual entertainment must be provided by or on behalf of the 
“organiser” (the controller of the venue or the sexual entertainment). This means that sexual 
entertainment provided without the knowledge of the organiser (e.g. a strip-o-gram booked to 
attend a group in a pub) is not included.  

Those responding to the consultation (Scottish Government 2014e) were generally supportive of 
these definitions. There were concerns that the definition did not adequately protect artistic 
performance, with some arguing for a specific exemption. There were also concerns that the 
interaction between sexual entertainment and exotic or burlesque dancing was not clear. It was 
highlighted that this could lead to significant local variation in what required a licence.  

Exemptions 

The Bill’s proposals create an exemption from the requirement to have a sexual entertainment 
licence if the premises has hosted sexual entertainment on not more than four occasions in the 
past 12 months. This is less than the exemption in England (described above), which allows 
sexual entertainment to be provided on 11 occasions before a licence is required. 

The Scottish Government argues (2013d) that this avoids bringing into the licensing regime 
premises which do not have sexual entertainment as a regular activity. However, respondents to 
the Scottish Government consultation (2014e) felt that, if an activity needed to be licenced, it did 
not matter whether it only occurred occasionally. One trade respondent was concerned that 
pubs and clubs could offer occasional sexual entertainment without a licence, thus providing 
unfair competition.  
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MISCELLANEOUS MATTERS 

The Bill contains additional proposals which would impact on the way the Civic Government 
(Scotland) Act 1982 operates. The Scottish Government argues that they will provide greater 
consistency and clarity across the licensing regime (Policy Memorandum, paragraph 265). They 
could also be argued to improve the regulatory environment for businesses. 

The Scottish Government has not specifically consulted on these proposals, although aspects 
have been covered in the other consultation exercises highlighted in this briefing.  

The proposals include: 

 deemed grant of licences and variation requests where the licensing authority has failed 
to process the application within nine months. The licensing authority can apply to the 
sheriff for an extension to this time period. The proposals apply to general licences under 
the 1982 Act as well as licences issued under the specific regime for sexual 
entertainment venues and sex shops (section 69) 

 regulation-making powers for Scottish Ministers to set standard requirements, if 
considered necessary, for licensing hearings under the 1982 Act (section 70) 

 the ability for Scottish Ministers to set mandatory conditions applying to sexual 
entertainment venue or sex shop licences. Such conditions can apply to all such licences 
or specific types of licence (section 71) 

 the ability for licensing authorities to set standard conditions applying to sexual 
entertainment venue or sex shop licences. As above, such conditions can apply to all 
such licences or specific types of licence (section 71) 

 the creation of a mandatory job of civic licensing standards officer, modelled on licensing 
standards officers under the Licensing (Scotland) Act 2005 (section 72). This is 
discussed in more detail below  

 clarification of the law to ensure that applications can be made and dealt with using 
electronic means (section 73) 

Civic licensing standards officers 

The Bill proposes to make it mandatory for local authorities to have in place at least one “civic 
licensing standards officer”. The proposed general functions of the role are set out in the Bill and 
include: 

 providing information and guidance on licensing under the 1982 Act 

 supervising compliance with the 1982 Act’s provisions 

 providing mediation in disputes between licence holders and other parties (e.g. 
customers or neighbours) 

The job is modelled on the role of licensing standards officer in the Licensing (Scotland) Act 
2005. This is considered to be one of the more successful innovations of the 2005 Act. 
Research commissioned by NHS Scotland (MacGregor A. et al 2013) into the implementation of 
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the 2005 Act found that both licensing standards officers and other stakeholders viewed the role 
positively. 

It was generally considered that licensing standards officers had built up good working 
relationships with the licensed trade as well as with licensing boards, the police and the wider 
community. Taking a proactive approach to resolving issues was also considered to be a factor 
in the role’s success.  

However, the research also highlighted a desire for greater support, especially in interpreting 
legislation and in dealing with the licensed trade, as well as a call for more resources. Some 
licensing standards officers reported that their perceived association with the licensing board 
made relationships with the licensed trade more difficult.  
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Local Government and Regeneration Committee 

 
Meeting 19 November 2014 

Written Submissions on the Air Weapons and Licensing (Scotland) Bill 

 

Purpose 

1. This paper provides members with the written submissions received as part of 
the Committees call for evidence on the Air Weapons and Licensing (Scotland) 
Bill. The submissions sent by the witnesses who are attending the meeting on 
Wednesday 19 November 2014 are included in this paper. 

Submissions 

2. The paper includes the following submissions: 

 Dr Graham Wightman Pg. 2 

 Law Society of Scotland Pg. 3 

 Scottish Police Federation Pg. 38 

 SOLAR Licensing Working Group Pg. 45 

 British Association for Shooting and Conservation Pg. 61 

 The Gun Trade Association Pg. 69 

 Scottish Air Rifle and Pistol Association Pg. 79 

 British Shooting Sports Council Pg. 86 

 

Paul Nicholson 
Committee Assistant 
14 November 2014  
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Name/Organisation: Dr Graham Wightman – Abertay 
University 

1. Air Weapons Licensing 

 
13. In what ways will the creation of an air weapons licensing system in 
Scotland contribute to preserving public order and safety, reducing crime 
and advancing public health policy? 

 

Whilst the majority of air weapon owners are responsible, accidents continue to 
happen. In Scotland the number of offences and injuries has been falling, but as a 
percentage of firearms offences and injuries they have been increasing since 2010. 
Around half of these injuries occur to youngsters under the age of 20. 

Whilst fatalities in Scotland from air weapons are fortunately very few, within the UK 
there can be one or two fatalities a year. Other regions of the UK have from time to 
time followed legislation developed in one of the other member countries, and well 
crafted legislation in Scotland could become a model for other regions and hence 
save lives. 

Research undertaken at Abertay University has looked at the penetration of air 
weapon pellets into various materials and pellets can penetrate 10-15 cm into 
ballistic gel models. Turkish researchers have shown similar results with 8 cm 
penetration into skin stimulant-ballistic gel models with air weapons below 16 J. 
Pellets striking bone embedded in gel can deform and may fragment, causing 
multiple injury tracks. Whilst real life situations are complex due to clothing, skin, 
muscle, and bone, the evidence so far suggests that air weapon pellets have the 
potential to penetrate vital organs, and there are published accounts in the literature 
of accidental and deliberate shootings that confirm the injuries and fatalities that can 
occur. 

One problem with any weapon is that it may be perceived as ‘safe’ if there are no 
restrictions on it. It is difficult to propose a safe limit for air weapons, and statistics 
from the USA show that there are around 600 cases a year of people reporting to 
emergency rooms with injuries from paintballs, although this figure is far short of the 
20,000 reporting with injuries from air weapons. The limit of 1 Joule for needing a 
certificate will therefore exempt many paintball and airsoft activities, but it should not 
therefore be assumed that no injury could occur. 

The Bill alludes to the Firearms Act 1968 but it may be worth stating the upper limits 
that a certificate will cover i.e. 6 and 12 foot pounds (8.2 and 16.3 Joules) 
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The aim of this legislation therefore needs to be to limit access to air weapons for 

potentially irresponsible users whilst causing minimum disruption to those who have 

legitimate uses for air weapons for vermin control or as a hobby. 

 

Air Weapons and Licensing (Scotland) Bill 

The Scottish Parliament Local Government and Regeneration Committee 

- Call for Evidence  

 

The Law Society of Scotland’s response 

September 2014 

 

Introduction 

 

The Law Society of Scotland aims to lead and support a successful and respected 

Scottish legal profession.  Not only do we act in the interests of our solicitor 

members but we also have a clear responsibility to work in the public interest. That is 

why we actively engage and seek to assist in the legislative and public policy 

decision making processes. 

 

The Society’s Licensing Law Sub-Committee (the Sub-Committee) welcomes the 

opportunity to respond to the Scottish Parliament’s Local Government and 

Regeneration Committee’s call for evidence upon the general principles of the Air 

Weapons and Licensing (Scotland) Bill (the Bill) and has the following general 

comments to make. 

 

General Comments 

 

The Sub-Committee refers to paragraph 13 of the policy memorandum 

accompanying the Bill and has commented extensively on the consultation exercises 

across the existing licensing regime as follows. 
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1: Consultation paper- Further Options for Alcohol Licensing – March 2013 

 

2: Taxi and Private Hire Car Licensing – Proposals for change - March 2013 

 

3: Proposal for Licensing Air Weapons in Scotland - March 2013 

 

4: Scottish Government Consultation on Licensing of Metal Dealers – July 

2013 

 

5: Consultation on Regulation on Sexual Entertainment Venues – September 

2013. 

 

The Sub-Committee has engaged extensively with both Scottish Government and 

Scottish Parliament in respect of the Licensing (Scotland) Act 2005 and its significant 

amendments in terms of the Criminal Justice and Licensing (Scotland) Act 2010, the 

Alcohol Etc. (Scotland) Act 2010 and the Alcohol (Minimum Pricing) (Scotland) Act 

2012. 

 

The Sub-Committee is a member of the National Licensing Advisory Group at 

present co-ordinated by Scottish Government, and welcomes the opportunity to help 

shape the licensing framework for the benefit of all licensing stakeholders and the 

public in general. 

 

The Sub-Committee welcomes the introduction of this Bill and in particular welcomes 

the principal policy objectives which are to strengthen and improve aspects of locally 

led alcohol and civic government licensing in order to preserve public order and 

safety, reduce crime and to advance public health. 

 

With particular reference to Part 2 of the Bill (Alcohol Licensing), the Sub-Committee 

refers to the following difficulties with regard to the Licensing (Scotland) Act 2005 
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encountered by both Licensing Boards and the licensed trade which have been 

highlighted to Scottish Government previously, but not addressed in the Bill. 

 

The difficulties which the Sub-Committee welcomes the opportunity to comment 

upon at this stage are as follows:- 

 

Transfer of Premises Licence (Sections 33 and 34) of the Licensing (Scotland) 

Act 2005 

 

The Sub-Committee believes that Section 33 (Transfer on Application of Licence 

Holder) does not always take account of business requirements.  Section 34 allows 

the transfer application to be made by the transferee but only in certain prescribed 

circumstances.  

 

The Sub-Committee notes that one of those circumstances is set out at Section 34 

(3)(d) of the 2005 Act whereby the business is to be transferred. This ignores the 

situation where a tenant disappears leaving premises closed for some time. It cannot 

be held that business is being transferred, there being no business left to transfer. 

The Sub-Committee questions who may make the application in those 

circumstances.  

 

From a practical point of view, Licensing Boards are having to take the view that the 

licence has not in fact come to an end and can be resurrected. 

 

Due to these practical difficulties in transferring the licence where a tenant has 

simply left the premises, many landlords have decided to hold licences in their own 

names. 

 

This, the Sub-Committee believes, is because of a concern that the tenant will simply 

surrender the licence. It raises, however, the practical issue of a landlord not being in 

a position to comply fully with the terms of the Licensing (Scotland) Act 2005 where 

the landlord lets the premises to a third party and has limited control over the 

business carried on in the premises. 
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Also, the 2005 Act does not provide for consent to transfer nor does it provide for a 

situation where such a consent cannot be obtained although “consents” of this 

nature are frequently required by Licensing Boards. The Sub-Committee refers again 

to the situation where the licence holder, in particular a tenant, either disappears or 

refuses to co-operate. 

 

The Sub-Committee makes specific reference to Section 25 of the Licensing 

(Scotland) Act 1976 where there was certainty of knowing when an application would 

be processed. The Act was amended in terms of Section 25A by the introduction of 

the temporary transfer which allowed the transfer of a licence to coincide with the 

transfer of ownership or a new tenancy. Unlike the 1976 Act, there is now a lack of 

certainty as to when an application will be processed and it can be extremely difficult 

to co-ordinate the conveyancing with the date of transfer leading to issues with the 

legality of the sale of alcohol due to administrative issues.   It is the Sub-Committee’s 

understanding that it’s due in certain circumstances to the goodwill of Licensing 

Board clerks that these issues are avoided.  

 

The current lack of certainty with regard to transfer causes significant problems in 

commercial property transactions, especially in transactions which may involve a 

number of licensed premises in different Licensing Board or licensing division areas. 

 

In contrast, the Sub-Committee notes that in England and Wales, the terms of the 

Licensing Act 2003 and in particular Sections 42-46, give effect to a transfer being 

made by any person who can apply for a Premises Licence and also for immediate 

effect of the transfer in terms of Section 43 of that Act. There is specific provision for 

consent to transfer but the Licensing Authority has power to grant the transfer where 

the applicant can show he has taken all reasonable steps to obtain a consent. 

 

In all the circumstances, the Sub-Committee suggests that the following 

amendments could be made to the 2005 Act:- 
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 Section 33 should be amended to provide that any legal person who may 

become the holder of a Premises Licence may make an application to have the 

licence transferred. 

 Section 34 should be amended to remove the reference to a business transfer. 

 Provisions should be made to allow an application for a Premises Licence which 

has ceased to have effect because of non-compliance with any time limit to be 

reinstated. Such an application should be competent at the instance of any party 

who may competently hold a Premises Licence, including a proposed transferee, 

and should be capable of being made along with the transfer application.   

 Transfer applications should be permitted to take effect from a date to be 

specified with the parties to the transfer, along the lines of the old temporary 

transfer system under the Licensing (Scotland) Act 1976 or Section 43 of the 

Licensing Act 2003 which applies to England and Wales. 

 The introduction of statutory provisions regarding consent to transfer and to 

regulate the process where such consent cannot be obtained. 

 Introduction of procedure whereby a Premises Licence which has ceased to 

have effect can be reinstated. While the Sub-Committee appreciates that a time 

scale would require to be put in place, it suggests that a Licensing Board should 

have discretion on cause shown to extend such a period to cover exceptional 

cases. 

 Where the proposed transferee is not the same person as the current Premises 

Licence Holder or Designated Premises Manager, intimation of a transfer 

application should be made to the current Premises Licence Holder and the 

Designated Premises Manager. Boards could have sufficient discretion to 

determine when a transfer should be effected if no consent is obtainable and that 

specific criteria or regulations should be avoided as they often fail to meet 

unexpected circumstances as is demonstrated above.  

 

Lack of Site Only Application for Premises Licence    

 

The Sub-Committee notes that a site only Provisional Premises Licence is not 

permitted in terms of Section 45 of the Licensing (Scotland) Act 2005. 
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Detailed information currently required for a layout plan and the operating plan will 

not yet have been decided at the early pre-construction stage, yet the requirements 

for a Provisional Premises Licence Application are identical to those for applying for 

a full Premises Licence, apart from there being no need to specify a Designated 

Premises Manager and the requirement under Section 50 being simply for a 

Provisional Planning Certificate. As a consequence, a developer may incur 

significant time and expense in the preparation of the Provisional Premises Licence 

Application with there being no guarantee of a grant. Also, from a practical point of 

view, it is highly unlikely that both the layout plan and the operating plan will remain 

unchanged throughout the development of a project, resulting in more expense for 

variations of both layout plan and operating plan at the confirmation stage. 

Accordingly, if an application for a Provisional Premises Licence is refused, then the 

applicant has incurred significant expense unnecessarily.  

 

The Sub-Committee refers again to the Licensing (Scotland) Act 1976 and in 

particular Section 26 (2) of that Act. 

 

While the Sub-Committee recognises that that particular procedure was criticised in 

that it was considered by Licensing Boards and those who were entitled to object or 

pass comment on such an application, notably the Police, being given to little 

information. In order to meet this criticism, the Sub-Committee respectfully suggests 

that certain specified information, being the types of matters of most concern to 

Licensing Boards should be provided by the applicant. Before the licence comes in 

to effect, the full confirmation procedure, including production of a full layout plan and 

operating plan will require to be produced. 

 

The Sub-Committee therefore suggests that once the Board has affirmed the 

application, then any changes to the premises identified by the various council 

departments acting under their statutory duties should, insofar as they are minor 

changes, be accepted by the Board. 

 

Surrender of licence 
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The Sub-Committee refers to Section 28 of Licensing (Scotland) Act 2005. 

 

This is a new provision in that, in terms of the 1976 Act, there was no specific 

provision for the surrender of a licence. The Sub-Committee recognises that there 

are obligations incumbent upon a Premises Licence Holder, not least the 

requirement to pay an annual fee, and it is accordingly appropriate that there should 

be a means of renouncing those obligations. 

 

The Sub-Committee refers specifically to the practical issues which can and do arise 

where premises are owned by someone other than the licence holder. The 2005 Act 

recognises that parties other than the Premises Licence Holder can be “an interested 

party” albeit the relevant section of the Act (Section 147) (5) is not yet in force. In any 

event, the 2005 Act offers no safeguards for such an interested party, in particular a 

landlord. 

 

From a practical point of view a number of licensing practitioners have encountered 

the situation where a disgruntled tenant being the premises licence holder has 

surrendered a licence and disappeared. 

 

It was also noted that some premises licence holding companies can be dissolved 

without the landlord ever being aware. Also, the Sub-Committee is aware of some 

situations where the tenant has simply disappeared. 

 

It is for the above reasons that many landlords insist on holding the licence in their 

own names. They cannot exercise appropriate supervision of the premises on a day 

to day basis. 

 

It has come to the attention of some Sub-Committee members that this is a preferred 

option to the very significant financial loss which a landlord faces if his tenant 

surrenders the premises licence. 
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On the basis that it is expected of a responsible licence holder to be aware of what 

goes on in the premises for which it holds the licence but because of this difficulty 

with the legislation at present, that is often not the case in many leased premises. 

 

The Sub-Committee respectfully suggests the following:- 

 

 Provision should be made, similar to Section 50 of the Licensing Act 2003 

applicable to England and Wales, to allow reinstatement of a licence following a 

surrender. 

 Provision should be made for any party having an interest in licensed premises to 

note that interest with the Licensing Board and to be notified in the event of a 

proposed surrender of the licence or of circumstances which might affect the 

premises licence such as a premises licence review or non-payment of the 

statutory fee.   Furthermore, the landlord should be in a position to be 

represented before a Board to explain why the licence should not be 

surrendered. 

 The Licensing Board should have discretion to waive a time limit on cause shown 

in the interests of justice.    

              

Air Weapons Licensing 

 

13.  In what ways will the creation of an air weapons licensing system in Scotland 

contribute to preserving public order and safety, reducing crime and 

advancing public health policy? 

 

The Sub-Committee believes that whether an air weapons licensing system in 

Scotland will contribute to preserving public order and safety, and reducing 

crime and advancing public health policy clearly remains to be seen. 

 

It outlines the practical issues with regard to the system proposed whereby air 

weapons, unlike shotguns, do not have a serial number and are therefore 

untraceable. The Sub-Committee also notes that on the basis that a single air 

weapon certificate should cover all weapons held by an individual, there 
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should be a narration of the number and type of weapons held otherwise the 

police will not know how many air weapons are in fact in circulation and/or if 

weapons have been disposed of to a third party by a certificate holder. In 

essence, the air weapons licensing scheme as set out at Part 1 of the Bill, 

licenses the applicant without any attempt to correlate this to the weapon. 

Furthermore, the Sub-Committee notes that the certificate will not require to 

be presented in order to purchase ammunition. 

 

On the basis that pellets can only be fired from air weapons once (albeit darts 

may be capable of re-use), the Sub-Committee anticipates that air weapons in 

circulation which remain unlicensed will eventually run out of ammunition. 

Accordingly, the issue of the regulation of the purchase of air weapon 

ammunition should therefore be considered.        

 

14.  Is there sufficient provision, or sufficient capacity to provide, suitable numbers 

of air weapons clubs across all areas of Scotland for use by registered air 

weapons owners/ users? 

 

 The Sub-Committee has no particular comment. It believes that air weapons 

clubs are better placed to answer. 

 

15.  How will the air weapons licensing system affect those using air weapons for 

personal/recreational use? 

 

The Sub-Committee notes the terms of Section 5 (1) of the Bill. 

 

In particular, the Chief Constable may only grant or renew an air weapon 

certificate if satisfied that the applicant (c) has a good reason for using, 

possessing, purchasing or acquiring an air weapon. 

 

The Sub-Committee believes that, rather than imposing this condition, the 

Chief Constable is much better placed to consider the applicant’s reason for 

having an air weapon on a case by case basis. In particular, it is noted that 
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specific conditions of use are not applied to shotgun certificates under the 

current legislation. The Sub-Committee believes that this should also be the 

case in relation to the licensing of air weapons and that the police are best 

placed to consider whether any offences have occurred such as the reckless 

discharge of a firearm. 

 

The Sub-Committee also believes that this provision may have the unintended 

consequence of discouraging those who have a legitimate use for an air 

weapon from applying for an air weapon certificate. 

 

16.  How will the air weapons licensing system affect those aged 14 to 17 who use 

air weapons? 

 

 The Sub-Committee is satisfied with the provisions at Section 7 of the Bill 

(special requirements and conditions for young persons) and in particular that 

a parent or guardian of the applicant must consent in the prescribed form and 

manner to the applicant making the application. 

 

17.  How will the air weapons licensing system affect those using air weapons for 

commercial/professional reasons (for example: for pest control; as part of the 

tourist/hunting season; as part of fairs, paintballing centre, entertainment 

sector etc.)? 

 

The Sub- Committee refers to the permits at Sections 12-17 of the Bill. 

 

In particular, the Sub-Committee is content with this system on the basis that 

they are time limited and the costs of obtaining such a permit should be 

relatively low. 

 

The Sub-Committee notes the provisions at Section 17 of the Bill (Event 

permits) but considers that consideration could be given to the grant of a 

permanent competition certificate for those who visit Scotland regularly to 

shoot in competitions.        
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18.  How will the air weapons licensing system affect those using air weapons for 

competitive sporting purposes? 

 

 The Sub-Committee refers to its comments at 17 above.  

 

19.  Is it equitable for those applying for an air weapons certificate to pay a fee 

which cannot be refundable irrespective of whether a certificate is granted or 

not?  

 

 The Sub-Committee has no particular view on this provision but believes that 

any licensing scheme should be cost neutral.  

 

20.  Will the air weapons licensing system have a positive or negative impact on 

other areas of the public sector in Scotland (eg. The work of local government, 

public agencies etc.)? 

 

 The Committee is not in a position to comment. It believes that the agencies 

referred to in question 20 are better placed to answer. 

 

21.  What, if any, might the unintended consequences of introducing an air 

weapons licensing system in Scotland be? 

 

 The Sub-Committee refers to its comments at question 13. 

 

 The Sub-Committee notes that there are at present some 500,000 air 

weapons in circulation in Scotland which cannot be properly traced. 

 

 The Sub-Committee is concerned that there may be the potential for a large 

number of air weapons to be sold off or indeed just given away before the 

provisions at Part 1 of the Bill come into force as opposed to weapons simply 

being handed into the police with the resultant effect that many of these 
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weapons may end up in the wrong hands.  Some form of minor compensation 

for surrendering air weapons to the police may counter this potential issue.     
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22.  Do you have any other comments to make on air weapons licensing aspects 

of the Bill? 

 

 The Sub-Committee believes that a suitable transitional period should be put 

in place in order to allow the giving up of air weapons by those who have no 

intention ever to apply for a certificate. 

 

 With particular reference to Section 11 (1) (a) of the Bill the Sub-Committee 

suggests that this should read “can no longer be permitted to possess” on the 

basis that the air weapon certificate is granted by the Chief Constable in terms 

of Section 5 (1) (d) of the Bill if satisfied that the applicant “can be permitted to 

possess an air weapon”. 

 

 Similarly in Section 11 (2) (a) (i) of the Bill, the Sub-Committee suggests that 

this should read “is no longer a fit person” on the basis that the air weapon 

certificate is granted by the Chief Constable in terms of Section 5 (1) (a) of the 

Bill if satisfied that the applicant “is fit to be entrusted with an air weapon”. 

 

The Sub-Committee also notes the terms of Section 25 (1) of the Bill and 

questions the requirement for a face to face sale with an individual in Great 

Britain who may well be outwith this jurisdiction.         

 

General Licensing Issues 

 

23.  Is the current Scottish licensing regime, as set out in the Civic 

Government (Scotland) Act 1982 and the Licensing (Scotland) Act 2005, 

fit for purpose? 

 

The Sub-Committee is of the view that there are a number of serious issues 

with regard to the Licensing (Scotland) Act 2005 which is not fit for purpose. 

 

In particular, the Sub-Committee refers to its previous general comments.  
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24.  Should a licensing system seek to regulate individual behaviour or 

communities of space (eg. ‘city space’ etc.)? 

 

 Neither a Licensing Board nor a Licensing Committee can of course go 

beyond the scope of the legislation and consider what may be regarded as 

societal issues. 

 

 The Sub-Committee believes that it is instead, for each Board or Licensing 

Committee to regulate properly the licensing system within its jurisdiction.     

 

25.  In what way should the licensing system in Scotland interact with the 

support the land use planning system, community planning and 

regeneration? 

 

 The Sub-Committee believes that the licensing system in Scotland already 

interacts with the Land Use Planning System, Community Planning and 

Regeneration although sustainable growth and regeneration are not statutory 

considerations for Licensing Boards.    

 

 The Sub-Committee, however, makes particular reference to Section 50 of the 

Licensing (Scotland) Act 2005 where a premises licence application other 

than a provisional premises licence application must be accompanied by a 

planning certificate, a building standards certificate and a food hygiene 

certificate. 

 

 It should be noted that a Provisional Premises Licence Application must be 

accompanied by a Provisional Planning Certificate in respect of the subject 

premises  
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26.  How does the licensing system in Scotland assist with the delivery of 

sustainable development and economic balanced areas? 

 

 The Sub-Committee has no information with regard to the way a licensing 

system can assist with the delivery of sustainable development and economic 

balanced areas but does note that in times of the recent economic downturn, 

increased regulation without addressing the more practical issues such as the 

provision of licensed premises for the tourist trade etc.in rural parts of the 

country can be problematic. With particular reference to its response at 

question 25, the Sub-Committee believes further that commercial 

requirements and business need should be considered by Licensing 

Committees and Boards in addition to current criteria.  

 

27.  In what way does the licensing system in Scotland support health and 

planning, addressing health inequalities and public health wellbeing 

outcomes? 

 

 The Sub-Committee has no information with regard to how the licensing 

system in Scotland supports health and planning addressing health and 

inequalities and public health well- being. It suggests that evidence should be 

ingathered in order to consider this. 

 

 The Sub-Committee does note, however, that unlike the Licensing Act 2003 

applicable to England and Wales, Section 4 of the Licensing Scotland Act 

2005 has an additional licensing objective at Section 4 (d) of “protecting and 

improving public health”. The Sub-Committee notes that a Licensing Board 

has a duty in terms of the Act to notify the relevant Health Board of a premises 

licence application. 

 

 Whether the licensing system has supported health and planning, addressing 

health and equalities and public health wellbeing outcomes or not, the Sub-

Committee fully supports any initiative, statutory or otherwise, which results in 

the responsible retailing and consumption of alcohol in Scotland. 



  
Agenda Item 1  LGR/S4/14/29/6 
19 November 2014 
 

18 
 

 

Alcohol Licensing 

 

28.  In what ways will the Bill’s provisions on alcohol licensing allow for 

reductions in crime and the preservation of public order? 

 

 The Sub-Committee notes the reintroduction of the fit and proper test in which 

it will comment in detail later and considers that the Bill should ensure that 

Boards and committees charged with determining applications should require 

to consider relevant evidenced objections and representations.  Otherwise, it 

is not in a position to address this particular question.  

 

29.  Are there any other measures which should be taken to assist in the 

reduction of crime and the preservation of public order?  

 

 The Sub-Committee has no comment other than the fact that Boards, in 

determining premises licence applications, must always have regard to the 

licensing objectives and should consider relevant, evidenced submissions.  

 

30.  In what ways will the provisions in the Bill enhance the licensing 

objectives set out in the Licensing (Scotland) Act 2005? 

 

 On the basis that the five licensing objectives at Section 4 of the 2005 Act 

have been evidenced as operating successfully, the Sub-Committee 

questions in what way the Bill can enhance these objectives. 

 

31. In what ways will the re-introduction of the “fit and proper person” test 

assist with the implementation of the licensing objectives set out in the 

2005 act? 

 

 The Sub-Committee has no concluded view as to whether the reintroduction 

of the “fit and proper person” test as outlined at Sections 43 - 48 of the Bill will 
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assist with the implementation of the licensing objectives set out in the 2005 

Act. 

 

 The Sub-Committee notes with concern, however, that a reintroduction of this 

test may result in objections being made  either without evidence or upon 

facts which are not connected to the running of the premises and also based 

on allegations as opposed to relevant matters which have either been 

admitted or proved and resulted in conviction. 

 

 The Sub-Committee notes that the 2005 Act was implemented in order to 

bring in new tests based on e.g. the passing of exams, the training of staff and 

also relevant convictions and the five licensing objectives as referred to 

above. 

 

The Sub-Committee does note however, that consideration could be given to 

such introduction on the basis that it will strengthen the Board’s ability to 

exclude unsuitable persons from becoming the holders of premises or 

personal licenses but only if the fit and proper test is properly applied with 

regard to the rules of natural justice. 

 

In this respect, the Sub-Committee notes that, regarding the fitness and 

propriety test to a Section 33 transfer of a licence, the Bill, in terms of Section 

44 introduces additional powers to the Chief Constable to provide any 

information in a relation to either the transferee or where the transferee is 

neither an individual nor a council, a connected person, that the Chief 

Constable considers may be relevant to consideration by the Board of the 

application. 

 

The Sub-Committee is concerned with regard to the potential for the Chief 

Constable to be in a position to make such information available to the Board 

on the basis of what he considers relevant. 

 



  
Agenda Item 1  LGR/S4/14/29/6 
19 November 2014 
 

20 
 

The Sub-Committee believes that the relevancy of information should of 

course be a matter for the Board and any matters to be brought to the Board 

should be properly evidenced and directly related to a ground upon which an 

application may be refused.  

 

The Sub-Committee identifies a practical issue whereby some form of 

“preliminary plea” may require to be considered by the Board to the effect to 

that the information being brought by the Chief Constable is not relevant or 

properly evidenced.  

           

The Sub-Committee also identifies a number of drafting issues with regard to 

Section 44 (2) (d) of the Bill which inserts Section 33 (11) into the 2005 Act 

and allows Boards to refuse a premises licence on the basis that the 

transferee is not a fit and proper person to be the holder of a premises 

licence. 

 

The Sub-Committee notes that there is no reference to a connected person 

upon whom a Chief Constable can bring information before the Board.  

 

The Sub-Committee refers to Section 45 of the Bill and again, with reference 

to a review of the premises licence, notes that there is no reference to a 

connected person. 

 

The Sub-Committee is concerned that Boards will be able to take this decision 

on the basis merely of a summary of information.  

 

In the interests of justice, no review should take place without the actual 

information provided by the applicant being before the Board in reviewing the 

premises licence. 

 

On the basis that the fitness and propriety of a connected person becomes a 

ground for review of premises licence, the Sub-Committee suggests that 

Section 45 (4) (b) of the Bill which inserts Section 39 (2) (a) of the 2005 Act is 
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amended whereby the Board has a discretion in revoking the licence. For 

example, one director (connected person) of a company may be considered 

not to be a fit and proper person, but he or she may be one of a number of 

several directors who are to be considered acceptable. 

 

The Sub-Committee notes the terms of Section 46 of the Bill and in particular 

Section 46 (2) which inserts Section 73 (5) of the 2005 Act. 

 

The Sub-Committee reiterates its concerns that the Chief Constable may 

provide to the Board any information in relation to the applicant that the Chief 

Constable considers may be relevant. 

 

In all the circumstances, while the reintroduction of the “fit and proper person 

test” may assist with the implementation of the licensing objectives, the Sub-

Committee is concerned with regard to the specific provisions at Sections 42 - 

48 of the Bill.   

 

32.  Have there been any unintended consequences arising from the 2005 

Act, for example, in rural areas or the economic regeneration of areas? 

 

 The Sub-Committee refers to its general comments. 

 

 Particularly, the Sub-Committee is concerned that the significant cost of a 

premises application in rural areas has discouraged applications. 

 

33.  Which, if any, types of spent relevant offences should be required to be 

disclosed and what do you think the benefits of disclosure will be? 

 

 The Sub-Committee is concerned that section 51 of the Bill repeals Section 

129 (4) of the Licensing (Scotland) Act 2005 in that Licensing Boards will now 

be entitled to take into account spent convictions. 
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 While the Sub-Committee accepts that there will always be certain types of 

licence such as taxi and private hire driver licences whereby spent convictions 

should quite properly be taken into account, it questions the requirement for 

this provision albeit it will be a matter for the Board to consider each case on 

its own merits. 

 

 In particular, The Rehabilitation of Offenders Act 1974 was enacted in order to 

allow people to move on with their lives and not have to disclose what may be 

a relatively minor offence from some stage from their past. 

 

 While it is recognised that there must be certain exceptions as referred to 

above, the Sub-Committee questions whether this is appropriate with regard 

to both premises and personal licence applications and questions whether 

there has been any evidence presented to Scottish Government that the 

current system has been criticised as a result of Licensing Boards not being 

able to take spent convictions into account. 

 

34.  Do you have any other comments to make on the alcohol licensing 

aspects of the Bill? 

 

 The Sub-Committee refers to its general comments. 

 

 The Sub-Committee would also like to highlight the following practical issues it 

has identified in terms of Part 2 of the Bill  

 

Section 52 - Offences of supplying alcohol to a child or young person 

 

The Sub-Committee notes that it is now to be an offence to buy or attempt to buy 

alcohol on behalf of a child or for a child or to give alcohol (or otherwise make it 

available) to a child. 

 

While the Sub-Committee welcomes this provision, it notes that a child or young 

person is to be excluded from this offence. 
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On the basis that it may be considered more likely that a child or young person 

would supply alcohol to a child, the Sub-Committee questions the intent of this 

exception. 

 

Section 54 - Overprovision 

        

The Sub-Committee notes that a Board is entitled to take into account the whole of 

the Board’s area as a locality as in terms of Section 54(2) of the Bill which amends 

Sections 7 (2) of the 2005 Act. 

 

The Sub-Committee considers this an unnecessary amendment as Boards have 

always had such an ability. 

 

The Sub-Committee also notes that Section 7 of the 2005 Act is being amended 

whereby Boards’ mandatory requirement to “have regard to the number  and 

capacity of licensed premises in the locality” is now being changed to a discretionary 

requirement to have regard to “ (among other things) the number, capacity and 

licensed hours of licensed premises is in locality. 

 

The Sub-Committee questions the ability of Boards to consider ”licensed hours” in 

considering overprovision 

 

By way of example, many licensed premises have their licensed hours determined in 

terms of their operating plans but may well choose not to operate those hours at all 

times.  

 

The Sub-Committee is aware of circumstances where certain Boards have already 

prepared overprovision statements in their licensing policies which have resulted in 

no new premises licences being granted on the grounds of overprovision yet certain 

premises do not operate either to their full capacity or to their licensed hours. 
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The Sub-Committee has in the past taken a view that there is no “duty to trade” and, 

against this background, considers that Boards may be proceeding on misleading 

information.       

 

The Sub-Committee also welcomes clarity as to what is meant by “among other 

things” as referred to at Section 54(2)(b)(ii)(a) of the Bill. 

 

Section 55 - Duties to Licensing Boards to Produce Annual Financial Reports 

 

The Sub-Committee, while welcoming this provision, believes that this will place an 

even greater burden on Licensing Boards and may raise costs to the licensed trade.   

The Sub-Committee believes that an accounting mechanism, having regard to the 

“costs recovery only” requirements in the Provision of Services Regulations 1999 

has to be considered.   In all the circumstances, there has to be transparency as to 

what happens in the event of a Board having either a surplus or a deficit. 

 

Section 56 - Interested Parties 

 

The Sub-Committee, although noting that the obligation upon the premises licence 

holder to notify a Board not later than one month after a person becomes or ceases 

to be an interested party in relation to the licensed premises has never really been 

enacted, welcomes this provision.    

 

The Sub-Committee was concerned that the provision was so wide-ranging as to be 

unworkable.        

 

Section 57- Personal Licences: Grant, Duration and Renewal  

 

The Sub-Committee welcomes these provisions on the basis that the longer time 

limits for making applications for renewal should ease the pressure on Licensing 

Boards. 

 

Section 58 - Processing and deemed the grant of applications  
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While the Sub-Committee welcomes these provisions it questions the reference to 

nine months on the basis that this seems to be an inordinately long period. 

 

The Sub-Committee notes that in terms of the Licensing (Scotland) Act 1976 and its 

quarterly Boards, applications could be processed and considered within 36 days. 

 

The Sub-Committee questions how this sits with the time limits for certain 

applications as provided for in The Licensing (Procedure) (Scotland) Regulations 

2007 (SSI 2007/453) and questions whether a nine month period would be compliant 

with Provision of Services Regulations 1999. 

 

The Sub-Committee is concerned that the 9 month period only applies to “relevant 

applications” once determined as such. 

 

The Sub-Committee highlights the practical issues at present and, with particular 

reference to confirmation of licence, a confirmation application should not begin to be 

processed until such time as the Section 50 certificates from the various 

departments of the local authority have been obtained. 

 

This has the practical effect of premises being a position to trade but for the fact that 

they have to await this confirmation process. As a consequence premises can sit 

empty for a considerable period of time until confirmation.  

 

The Sub-Committee suggests that confirmation should be automatic once the Board 

has obtained the Section 50 certificates.   This process could be similar to minor 

variation to change a Premises Manager which can come into effect immediately if 

requested. 

 

The Sub-Committee suggests that different time scales could be applied in 

determining different types of applications. 
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Taxi and Private Hire Car Licensing 

 

35.  What benefits should the licensing of taxis and private hire cars deliver 

for 

 customers? 

 

 The benefits of the licensing of taxis and private hire cars for customers will 

only become apparent once the Bill has been enacted and sufficient time has 

been allowed to assess its impact. 

 

 However, at this stage, the Sub-Committee notes a marked difference in the 

limitation policy for taxi licences. 

 

 The Sub-Committee notes from Section 60 of the Bill that Section 10 of the 

Civic Government (Scotland) Act 1982 is to be amended in that the grant of a 

private hire car licence may be refused if a licensing authority is satisfied that 

this would result in overprovision of private hire car services in the locality. 

 

 This is of course a different threshold than the threshold in place for taxi 

licences which is a higher threshold in terms of Section 10(3) of the 1982 Act, 

namely a taxi licence may be refused by a licensing authority for the purpose 

of limiting the number of taxis in respect of which licences are granted by 

them, but only if they are satisfied that there is no significant demand for the 

services of taxis in their area which is unmet. 

 

 The Sub-Committee accordingly anticipates that licensing authorities may find 

it difficult to deal with this distinction. 

 

 The unmet demand test is a blanket “no new licence” position, whereas an 

overprovision test contains a “rebuttable presumption” and therefore new 

licences can be issued by exception.       
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36.  In what ways do customers, providers of taxi/private hire car services 

and local authorities benefit from the twotier licensing regime for taxis 

and private hire cars? 

 

 The Sub-Committee is not in a position to answer this question. It believes 

those representing consumer interests are better placed to answer. 

 

37.  The Government states that a radical overhaul of the current twotier 

licensing regime would “clearly require a very high level of resource and 

would cause significant disruption for the trade, local authorities, the 

police and ultimately the travelling public”. What are your views on this 

and would the potential costs and disruptions outweigh any potential 

benefits of a unified system? 

 

 The Sub-Committee believes that the impact of this move will vary from local 

authority to local authority as some local authorities are met with more 

applications for private hire car than taxi licences and vice versa. 

 

 Accordingly this may not be too much of an issue in some rural areas where 

there is a tendency to apply for private hire car. 

 

 The Sub-Committee believes that the cities are to be distinguished to such an 

extent that a taxi licence, as a result of the limitation policy can have the effect 

of giving it a value. 

 

 Accordingly, the Sub-Committee anticipates some difficulties with this 

proposed change.  

 

38.  Do the changes made by sections 60 (overprovision of private hire car 

licences) and 61 (testing of private hire car drivers) of the Bill strike the 

right balance in terms of introducing greater consistency while 

maintaining justifiable differences? 
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 The Sub-Committee has no view on this matter but notes that the same 

“knowledge test” will now be applied to private hire car drivers albeit a 

different limitation policy will be in place. 

 

 The Sub-Committee suggests that licensing authorities are better placed to 

consider whether Sections 60 and 61 strike the right balance in terms of 

introducing greater consistency while maintaining justifiable differences. 

 

39.  Do you have any views on the section 62 provisions bringing vehicles 

contracted for exclusive use for 24 or more hours within the licensing 

regime for taxis and private hire cars, and should any exemptions be 

included in the Bill? 

 

 The Sub-Committee has no view on Section 62 provisions, but notes that if 

vehicles being used for carrying passengers under a contract for its exclusive 

hire for a period for not less than 24 hours are to be brought the licensing 

regime then consideration must be given to licensing the driver as well as the 

vehicle.   

    

Scrap Metal Dealer Licensing 

 

40. Taking the proposals in Ssections 63 to 66 of the Bill together, how will 

they have the desired effect of strengthening the metal dealers' licensing 

regime to the extent that metal theft and related criminal activity is 

reduced? 

 

 The Sub-Committee welcomes the removal of exemption warrants for certain 

metal dealers. It is anticipated that this will have the desired effect on 

strengthening the metal dealers’ licensing regime in order to reduce metal 

theft and related criminal activity. In particular, the Sub-Committee notes that 

the theft of metal from railway lines in particular together with the untold 

inconvenience to the public as well as the potential for danger to both the 

public and offenders is a matter which requires to be addressed.   
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41.  In your view, could the Bill be further strengthened in any way, for 

example, by including an accreditation scheme for metal dealers? 

 

 The Sub-Committee has no view on this matter. 

 

 It believes that licensing authorities are better placed to comment. 

 

42.  Removal of exemption warrant  do you wish to comment on the 

proposal to remove the exemption warrant system? 

 

 The Sub-Committee refers to its comments at 40 above.   

 

43.  Removal of requirement to retain metal onsite  what impact will the 

proposal to remove the retention of metal requirement have on the 

enforcement of the licensing regime and prevention of criminal 

activities? 

 

 It is anticipated that the repeal of Section 31 as provided for in terms of 

Section 64 of the Bill will have the desired effect of prevention of criminal 

activities. 

 

 In particular, the Sub-Committee notes that many dealers turn around metal 

very quickly in order to respond to fast changing prices and international metal 

markets and they are also constrained physically by the limitations of their 

premises as to how much metal they can store and process for 48 hours. 

 

 The Sub-Committee further notes this difficulty against the background of the 

SEPA licence requirements which places a limit on how much can be stored 

on a metal dealer’s premises. 

 

44.  Forms of payment  what is your view on the proposal to go 'cashless' 

and is there merit in considering whether metal dealers could be allowed 
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to operate using cash for only very small transactions, which could be 

limited to a certain number per month? 

 

 The Sub-Committee welcomes the provisions of Section 65 of the Bill which 

inserts a new Section 33A into the 1982 Act whereby in terms of Section 

33A(3), if a metal dealer or an itinerant metal dealer pays for metal otherwise 

than in accordance with Sub-Section 1 (cheque or electronic transfer) the 

dealer and each of the persons listed in Sub-Section 4 (the metal dealer or 

anyone acting on his behalf) commits an offence. 

 

 The Sub-Committee considers this most welcome initiative in order to combat 

metal theft. 

 

45. Forms of identification and record keeping:- 

  

 In line with the Scrap Metal Dealers Act 2013, the Bill adds additional 

record keeping requirements to a metal dealer's licence including 

recording the means by which a seller's name and address was verified 

and retaining a copy of the document, and the method of payment and a 

copy of the payment document. The Bill will also require a metal dealer 

to record information in books with serially numbered pages or by 

means of an electronic device, and to keep separate records at each 

place of business. Such information and documents are to be kept for 

three rather than the current two years. 

 

 How important is it that the record keeping requirements reflect those in 

the Scrap Metal Dealers Act 2013, and do you agree with the Scottish 

Government that the proposed record keeping requirements are not 

unduly burdensome? 

 

 The Sub-Committee notes the terms of the new Section 33 B of the 1982 Act 

as inserted by Section 66 of the Bill. 
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 The Sub-Committee notes, however, that metal dealers are already licensed 

by the Scottish Environmental Protection Agency (SEPA) and, on the basis 

that it is Scottish Government’s intention to avoid placing an unduly 

burdensome or bureaucratic requirement on the trade then this proposal 

would have the trade having to record the same information twice or require 

information that adds little to the information already required by SEPA.      

 

46.  Mandatory and discretionary licensing requirements:  

 

 The Scottish Ministers can impose mandatory licensing requirements, 

such as those included in the Bill relating to record keeping and the 

identification of customers. In addition, local authorities can also attach 

discretionary requirements to licences in their areas. 

 

 Does the Bill get the balance right between mandatory and discretionary 

licensing requirements? Should the Bill include other mandatory 

conditions for obtaining a metal dealer's licence, such as installing 

CCTV at metal dealers' premises or in relation to labelling of metal and 

'forensic coding'? 

 

 The Sub-Committee has no particular view on this matter other than the 

mandatory conditions of the Bill should strike the correct balance between the 

legitimate trade of metal dealing and the combating of metal theft. 

 

Civic Licensing – Theatre Licensing 

 

47.  Will there be any impacts during the transitional period between ending 

the current theatre licence and starting the public entertainment 

licence? 

 

 The Sub-Committee welcomes the incorporation of theatre licences in terms 

of the Theatres Act 1968 into the public entertainment licence regime as 

provided for at Section 41 of the 1982 Act and would indeed welcome further 
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reform in this area by way of incorporation of licences in terms of the Cinemas 

Act 1985 to be incorporated into public entertainment licences. 

 

 With particular reference to the transition period, the Sub-Committee believes 

that a fair period of time should be afforded and that a last lodging date for 

Theatres Act Licences should be provided for.  

 

48.  Are there additional costs or resource implications on theatres or 

licensing authorities? 

 

 The Sub-Committee further notes that there is a marked difference between 

the cost of application for a theatre licence which can be as little as £50.00 

and a public entertainment licence which can be considerably higher. 

 

 Standing the level of the fee, the Sub-committee believes that regard has to 

be had to the recent case of Hemming and Others v the Lord Mayor and 

Citizens of Westminster [2013] EWCA Civ 5912 in which it was held that fees 

charged by Westminster Council were incorrectly calculated after the 

European Services Directive became effective and accordingly “charges 

which a Council imposes on applicants/ licences under an authorisation 

scheme must be proportionate and reasonable under the circumstances to the 

fees or costs payable under the provisions of the scheme. 

 

 Furthermore, the fees must not exceed the costs of administering the process 

.          

 The Sub-Committee questions whether consideration has been given to the 

interplay between the alcohol licensing regime and exemptions to public 

entertainment licensing. A number of theatre premises in Scotland will operate 

with an alcohol licence. The 1982 Act exempts alcohol licensed premises from 

requiring a public entertainment licence. If the stated aim is to replace the 

theatre licence with a public entertainment licence, then there is a question as 

to how that would capture those theatres who have alcohol licences, which 

under the terms of the Act would be exempt. The Sub-Committee notes that 
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this anomaly is dealt with in England and Wales by having theatre as a form of 

regulated entertainment in terms of a premises licence; with no separate 

public entertainment or theatre licence required.  

 

 If enacted, the net result will be that the majority of theatre premises will be 

left requiring only their existing alcohol licence and no other licence (unless 

the theatre operated without an alcohol licence in which case a public 

entertainment licence would be needed where a local authority has resolved 

to license theatre as a form of public entertainment). The Sub-Committee 

suggests that further consideration be given to this issue. 

 

 Separately, the Sub-Committee believes that this issue also brings into focus 

the question of whether a late hours catering licence in terms of Section 42 of 

the Civic Government (Scotland) Act 1982 is required in respect of premises 

in respect of which a premises licence has been granted in terms of Section 

26 of the Licensing (Scotland) Act 2005 and welcomes clarification in this 

regard. 

 

49.  How should licensing authorities integrate their current fee charging 

structure into their public entertainment regime? 

 

 The Sub-Committee refers to its comments above.  

  

Civic Licensing – Sexual Entertainment Venues 

 

50.  What are the consequences of operating the new licensing regime using 

the definitions set out at section 68 of the Bill? 

 

 'sexual entertainment venue' 

 'audience' 

 'financial gain' 

 'organiser' 

 'premises' 
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 'sexual entertainment', and 

 'display of nudity' 

 

The Sub-Committee notes that Scottish Government’s has taken the view 

that, in licensing Sexual Entertainment Venues, they consider that there is a 

“regulation gap” as a result of the judgement in the case of Brightcrew Ltd v 

The City of Glasgow Licensing Board [2011] CSIH 46 .  

 

While the Sub-Committee holds no unanimous view as to whether the 

Brightcrew decision led to the “regulation gap” referred to above, it suggests 

that the Licensing Board should administer sexual entertainment venues as 

opposed to the Licensing Authority.   The Sub-Committee therefore suggests 

that the Licensing Board could regulate numbers by way of its overprovision 

statement which could be amended to take into account there being no sexual 

entertainment venues.   On the basis of premises already operating as a 

sexual entertainment venue, a Licensing Board could grant a licence for a 

sexual entertainment venue in terms of Section 68 of the Bill subject to taking 

into account the “regulation gap”. 

 

Otherwise, if in terms of Section 68 of the Bill, sexual entertainment venues 

are to be licensed by the Licensing Authority, the Sub-Committee believes 

that this could lead to a curious and anomalous situation whereby a Licensing 

Board grants a premises licence in respect of premises providing adult 

entertainment all in terms of Section 23 of the 2005 Act, yet the Licensing 

Authority refuses a licence for sexual entertainment in respect  of the same 

premises where that Authority has resolved in terms of Schedule 2 of the Civic 

Government (Scotland) Act 1982 to have effect in their area in relation to such 

venues. 

 

The Sub-Committee is particularly concerned with the terms of Section 45 B 

(6A) of the 1982 Act as inserted by Section 68 of the Bill whereby a local 

authority may refuse an application for the grant or renewal of a licence 

despite the fact that a premises licence under Part 3 of the Licensing 
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(Scotland) Act 2005 is in effect in relation to the premises, vehicle, vessel or 

stall into which the application relates. 

 

The Sub-Committee anticipates that this provision will be particularly 

problematic where the Licensing Board  has already granted a premises 

licence and the Licensing Authority thereafter resolves in terms of Schedule 2  

(9) Sub-Paragraph (5) ( c) of the 1982 Act as amended by Section 45 (B) (1) 

to fix “nil” as the appropriate number of sexual entertainment venues. 

 

The Sub-Committee remains concerned that a double licensing system of the 

nature proposed in the Bill could lead to confusion and conflict between 

licensing regimes which will be brought into effect as a result of this 

amendment.     

 

51.  The Bill specifies that a venue hosting sexual entertainment on three 

occasions or less within a 12 month period would not be treated as a 

sexual entertainment venue: does this have any unintended 

consequences? 

 

 The Sub-Committee believes that the provisions at Section 45A (9) of the Bill 

will have the resultant effect of a Licensing Authority having no means of 

prohibiting such sexual entertainment on the basis that such sexual 

entertainment has not been provided on more than three previous occasions 

which fall wholly or partly within the period of 12 months. It may well be that a 

Licensing Authority that has set its desired number of sexual entertainment 

venues for localities in their area as nil. 

 

 The Sub-Committee believes that this has the unintended consequence of 

such activity not being subject to the new regime on the basis that it has only 

been provided for once or twice a year as opposed to it being provided 

throughout the year.    

 



  
Agenda Item 1  LGR/S4/14/29/6 
19 November 2014 
 

36 
 

52. Local licensing authorities will be able to set the number of sexual 

entertainment venues in their area to below the existing level, or zero: 

are there any advantages or disadvantages to this approach? 

 

 The Sub-Committee refers to its comments at Question 50 above. 

 

53.  The Bill relies mainly on the existing licensing regime for sex shops as 

set out in Section 44 and Schedule 2 of the Civic Government (Scotland) 

Act 1982 (application, notification, objections and representations, 

revocation of licences etc., enforcement and appeals): is this 

mechanism adequate for the licensing of sexual entertainment venues  

if not, please explain why? 

 

 The Sub-Committee has no particular view on the existing licensing regime for 

sex shops being made applicable to sexual entertainment venues. 

 

 The Sub-Committee again refers to its comments at Question 50 above.  

 

54.  Are there any barriers to licensing authorities operating the new 

licensing regime? 

 

 The Sub-Committee refers to its comments at Question 50 above and 

believes that this new scheme should be operated by Licensing Boards as 

opposed to Licensing Authorities.  

 

55.  Civic Licensing 

 

 Do you have any other comments to make on the civic licensing aspects 

of the Bill? 

 

 The Sub-Committee refers to Section 69 of the Bill. 
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 It is concerned that the six month period within which a decision on a licence 

applied for in terms of the Civic Government (Scotland) Act 1982 is being in 

effect extended from six months to nine months. 

 

 Accordingly, the Sub-Committee reiterates its comments made with regard to 

Section 58 above. 
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Name/Organisation: SOLAR Licensing Working 
Group 

2. Equalities, Climate Change and other Scottish Government objectives 

You may respond to all the questions or only those you have a specific interest 
in. (Text boxes have no word limit, they will increase in size accordingly). 

8. Do you  consider that the Bill has any implications for meeting 
Scotland’s climate change commitments? Please explain. 
 

No comment 

 

 

 

 

9. Do you consider that the Bill has any implications for meeting 
Scotland’s equality  and/or human rights commitments? Please explain. 
 

No comment 

 

 

 

 

10. Do you consider that the Bill has any implications for preventative 

spending and/ or public services reform? Please explain. 

 

No comment 
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11. Do you consider that the Bill has any implications in relation to 
European Union issues? Please explain. 
 

The 1982 Act is now long past its sell by date and is not compatible with the 
EUSD for several reasons. 

  

Electronic communications is being addressed but the issue of fees and 
enforcement has not been addressed 

 

 

 

 

 

12. Do you have any other comments on the impact of the proposals 
contained in the Bill relation to Scottish Government objectives?  

No comment 
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Name/Organisation:  

 

3. General Licensing Issues 

 
You may respond to all questions or only those you have a specific interest in. (Text 
boxes have no word limit, they will increase in size accordingly). 
 

23. Is the current Scottish licensing regime, as set out in the Civic 
Government (Scotland) Act 1982 and the Licensing (Scotland) Act 2005, fit 
for pupose? 
 

No. 

 

Our detailed answers to specific questions in this document will refer. 

 

 

24. Should a licensing system seek to regulate individual behaviour or 
communities of space (eg. ‘city space’ etc.)? 
 

Civic licensing relates to licensing both in the public interest and for reasons of 
public safety.  This relates both to the behaviours of individuals and the impact on 
communities of space. 

 

Liquor licensing is similar based on the 5 statutory licensing objectives. 

 

 

 

25. In what way should the licensing system in Scotland interact with the 
support the land use planning system, community planning and 
regeneration? 
 

SOLAR Licensing Group 
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The European Services Directive promotes freedom of movement of business 
within Europe.  Currently, not all licensing provisions reflect these provisions. 

 

Community Planning can be reflected in policy decisions both by licensing boards 
and licensing authorities. 

 

Case law suggests that licensing and planning regimes are separate entities. 

 

At the present time, neither the liquor nor civic regime specifically address the 
issue of community regeneration. 

 

 
 
 
 
26. How does the licensing system in Scotland assist with the delivery of 
sustainable development and economic balanced areas? 
 

See our response to Question 25 above. 

 

Further, the 1982 Act in particular, requires updating to allow a more flexible 
approach in this area. 

 

 

27. In what way does the licensing system in Scotland support health and 
planning, addressing health inequalities and public health wellbeing 
outcomes? 
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The existing legislation is weak in this area. 

 

Licensing Boards require to take account of the 4th licensing objective in relation 
to policies and decision-making. 

 

The 1982 Act makes no such reference. 

 

 

 

    

Name/Organisation:  

4. Alcohol Licensing 

You may respond to all questions or only those you have a specific interest in. 
(Text boxes have no word limit, they will increase in size accordingly). 
 

28. In what ways will the Bill’s provisions on alcohol licensing allow for 
reductions in crime and the preservation of public order? 
 

We consider that there are a number of technical inconsistencies, which will make 
the application of the provisions, if enacted, difficult for Boards and licensing 
authorities.  These include –  

 Fit and proper person test linked to licensing objectives 

 Lack of consistency across the provisions 

 Not applied to occasional licences 

 Transfer – fitness of the transferee is relevant not the fitness of the 
Applicant 

 

 

 

29. Are there any other measures which should be taken to assist in the 
reduction of crime and the preservation of public order?  
 

SOLAR Licensing Group 
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The Relevant Offences provisions in relation to liquor should be removed and a 
similar system to that provided in the 1982 regime established. 

 

 

 

30. In what ways will the provisions in the Bill enhance the licensing 
objectives set out in the Licensing (Scotland) Act 2005? 
 

The addition of young persons to the licensing objective currently relating to 
children is welcomed. 

 

We welcome the return of the fit and proper ground of refusal subject to the 
technical concerns outlined earlier. 

 

Clarification on overprovision localities is welcome 

 

 

 

 

31. In what ways will the re-introduction of the “fit and proper person” test 
assist with the implementation of the licensing objectives set out in the 
2005 act? 
 

We are of the view that this should be a separate ground of refusal, the licensing 
objectives being adequately addressed. 

 

If it stands alone, it widens the scope of the issues that Boards can take into 
account in making decisions 
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32. Have there been any unintended consequences arising from the 2005 
Act, for example, in rural areas or the economic regeneration of areas? 
 

Yes.  As referred to earlier, the liquor legislation makes no reference to economic 
regeneration. 

 

Anecdotal evidence and numbers of licensed premises suggest a downturn in the 
number of businesses selling alcohol. 

 

The whole system of obtaining a licence is now much more complex. 

 

 

 

 

33. Which, if any, types of spent relevant offences should be required to be 
disclosed and what do you think the benefits of disclosure will be? 

 

See answer to Question 29  above.  A similar system to the 1982 Act should be put 
into place. 

 

34. Do you have any other comments to make on the alcohol licensing 
aspects of the Bill? 

 

We have the following additional comments – 

 Constant amendment of the provisions leads to an increasingly complex 
system with a significant number of grey areas where procedures differ 
across the country.  Such as - 

o Major Variations 
o Transfers 
o Occasional Licences 
o Reviews 

 There needs to be a detailed specification in relation to Annual reports which 
Boards can comply with. 
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Name/Organisation:  

5. Taxi and Private Hire Car Licensing 

 
You may respond to all questions or only those you have a specific interest in. 
(Text boxes have no word limit, they will increase in size accordingly). 

35. What benefits should the licensing of taxis and private hire cars deliver 
for 

customers? 

 

Public safety – suitable drivers and safe vehicles. 

 

 

 

36. In what ways do customers, providers of taxi/private hire car services 
and local authorities benefit from the twotier licensing regime for taxis 
and private hire cars? 
 

Anecdotal evidence suggests that the public do not know the difference between 
the two. 

 

The current system allows local authorities to attach greater restrictions to taxis 
than private hire cars 

 

 

 

37. The Government states that a radical overhaul of the current twotier 
licensing regime would “clearly require a very high level of resource and 
would cause significant disruption for the trade, local authorities, the 
police and ultimately the travelling public”. What are your views on this 
and would the potential costs and disruptions outweigh any potential 
benefits of a unified system? 
 

SOLAR Licensing Group 
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It will cause disruption. 

 

Local Authorities have well established licensing schemes for both. 

 

 

 

 

 

 

 

 
38. Do the changes made by sections 60 (overprovision of private hire car 
licences) and 61 (testing of private hire car drivers) of the Bill strike the 
right balance in terms of introducing greater consistency while maintaining 
justifiable differences? 
 

No.  There will be practical difficulties in implementing two different quantity 
restrictions with significant associated costs for local authorities. 

 

The power for local authorities to introduce such tests is welcome, however, it 
should be left to local authority discretion as to whether the power should be 
implemented 

 

 

 

39. Do you have any views on the section 62 provisions bringing vehicles 
contracted for exclusive use for 24 or more hours within the licensing 
regime for taxis and private hire cars, and should any exemptions be 
included in the Bill? 
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SOLAR welcomes this. 

    

Name/Organisation:  

6. Scrap Metal Dealer Licensing 

You may respond to all questions or only those you have a specific interest in. 
(Text boxes have no word limit, they will increase in size accordingly). 

40. Taking the proposals in sections 63 to 66 of the Bill together, how will 
they have the desired effect of strengthening the metal dealers' 
licensing regime to the extent that metal theft and related criminal 
activity is reduced? 
 

SOLAR welcomes these provisions 

 

 

 

41. In your view, could the Bill be further strengthened in any way, for 
example, by including an accreditation scheme for metal dealers? 
 

 

 

 

 

42. Removal of exemption warrant  do you wish to comment on the 
proposal to remove the exemption warrant system? 
 

SOLAR Licensing Group 
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43. Removal of requirement to retain metal onsite  what impact will the 
proposal to remove the retention of metal requirement have on the 
enforcement of the licensing regime and prevention of criminal 
activities? 

 

 

 

 

 

44. Forms of payment  what is your view on the proposal to go 'cashless' 
and is there merit in considering whether metal dealers could be allowed 
to operate using cash for only very small transactions, which could be 
limited to a certain number per month? 
 

 

 

 

 

 

45. Forms of identification and record keeping: 

In line with the Scrap Metal Dealers Act 2013, the Bill adds additional 
record keeping requirements to a metal dealer's licence including 
recording the means by which a seller's name and address was verified 
and retaining a copy of the document, and the method of payment and a 
copy of the payment document. The Bill will also require a metal dealer 
to record information in books with serially numbered pages or by 
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means of an electronic device, and to keep separate records at each 
place of business. Such information and documents are to be kept for 
three rather than the current two years. 

How important is it that the record keeping requirements reflect those in 
the Scrap Metal Dealers Act 2013, and do you agree with the Scottish 
Government that the proposed record keeping requirements are not 
unduly burdensome? 
 

 

 

 

 

46. Mandatory and discretionary licensing requirements:  
 
The Scottish Ministers can impose mandatory licensing requirements, 
such as those included in the Bill relating to record keeping and the 
identification of customers. In addition, local authorities can also attach 
discretionary requirements to licences in their areas. 
 
Does the Bill get the balance right between mandatory and discretionary 
licensing requirements? Should the Bill include other mandatory 
conditions for obtaining a metal dealer's licence, such as installing 
CCTV at metal dealers' premises or in relation to labelling of metal and 
'forensic coding'? 
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Error! Bookmark not defined. 

Name/Organisation:  

7. Civic Licensing – Theatre Licensing 

 
You may respond to all the questions or only those you have a specific interest 
in. (Text boxes have no word limit, they will increase in size accordingly). 

47. Will there be any impacts during the transitional period between ending 
the current theatre licence and starting the public entertainment 
licence? 
 

Where local authorities have not included theatres in their resolution for public 
entertainment provision there will be a lengthy period of time to get these 
amended, therefore the transitional period should have regard to this. 

 

 

48. Are there additional costs or resource implications on theatres or 
licensing authorities? 
 

There will be conversions costs to theatres in obtaining new licences and costs 
associated with updating resolutions for licensing authorities. 

 

 

49. How should licensing authorities integrate their current fee charging 
structure into their public entertainment regime? 
 

The whole question of fees relating to the 1982 Act needs to be reviewed and 
updated. 

 

 

    

SOLAR Licensing Group 
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Name/Organisation:  

8.  Civic Licensing – Sexual Entertainment Venues 

You may respond to all questions or only those you have a specific interest in. 
(Text boxes have no word limit, they will increase in size accordingly). 

50. What are the consequences of operating the new licensing regime using 
the definitions set out at section 68 of the Bill? 

 

 'sexual entertainment venue' 

 'audience' 

 'financial gain' 

 'organiser' 

 'premises' 

 'sexual entertainment', and 

 'display of nudity' 
 

In order to avoid confusion, all references to adult entertainment should be 
removed from the liquor legislation provisions. 

 

 

 

51. The Bill specifies that a venue hosting sexual entertainment on three 
occasions or less within a 12 month period would not be treated as a 
sexual entertainment  venue: does this have any unintended 
consequences? 
 

We would question how this may be enforced?  Such an exemption may dilute the 
positive impact of the proposed legislation. 

 

 

 

52. Local licensing authorities will be able to set the number of sexual 
entertainment venues in their area to below the existing level, or zero: 
are there any advantages or disadvantages to this approach? 

SOLAR Licensing Group 
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We agree this decision should be left to local authorities 

 

 

 

53. The Bill relies mainly on the existing licensing regime for sex shops as 
set out in 

section 44 and Schedule 2 of the Civic Government (Scotland) Act 1982 
(application, notification, objections and representations, revocation of 
licences etc., enforcement and appeals): is this mechanism adequate for 
the licensing of sexual entertainment venues  if not, please explain 
why? 
 

We would reference our earlier comments in relation to the 1982 Act requiring to 
be overhauled and modernised. 

 

 

 

54. Are there any barriers to licensing authorities operating the new 
licensing regime? 
 

Until these provisions are enacted it is difficult to foresee what the barriers will be 
beyond earlier general comments made relating to the legislation. 

 

 

 

55. Civic Licensing 

 

Do you have any other comments to make on the civic licensing aspects 
of the Bill? 
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We would re-iterate that the Act is now over 30 years old and it is becoming 
increasingly difficult to address modern business activity within the structure of the 
Act. 

 

In addition, penalties for civic offences are not generally commensurate with other 
licensing regimes e.g. liquor, private landlord registration, HMO licensing. 

 

 

 

 

 

 

 

 

 

 

 

 

 

Name/Organisation: British Association for 
Shooting and Conservation 

3. Equalities, Climate Change and other Scottish Government objectives 

You may respond to all the questions or only those you have a specific interest 
in. (Text boxes have no word limit, they will increase in size accordingly). 
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8. Do you  consider that the Bill has any implications for meeting 
Scotland’s climate change commitments? Please explain. 
 

No 

 

 

 

 

9. Do you consider that the Bill has any implications for meeting 
Scotland’s equality  and/or human rights commitments? Please explain. 
 

With respect to equality we do feel that the proposed legislation unfairly 
discriminates against young people.  Those aged 14 or over will be expected to 
pay the same amount for a certificate as those over 18, but for a shorter duration. 

 

 

 

 

10. Do you consider that the Bill has any implications for preventative 

spending and/ or public services reform? Please explain. 

 

No 

 

 

 

 

 

 

11. Do you consider that the Bill has any implications in relation to 
European Union issues? Please explain. 
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No 

 

 

 

 

 

 

12. Do you have any other comments on the impact of the proposals 
contained in the Bill relation to Scottish Government objectives?  

No 
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Name/Organisation:  

4. Air Weapons Licensing 
 
You may respond to all the questions or only those you have a specific interest 
in. (Text boxes have no word limit, they will increase in size accordingly). 

13. In what ways will the creation of an air weapons licensing system in 
Scotland contribute to preserving public order and safety, reducing crime 
and advancing public health policy? 
 

This air weapons licensing system is unlikely to contribute to preserving public 
order and safety, or reduce crime.  The reason that we state this is due to the fact 
that the only people who will submit themselves to the licensing system will be 
those who are already law-abiding.  Those who are not law-abiding will not apply 
for a licence and will either dispose of their air weapon (that could further 
compromise public order and safety) or continue to keep it illegally. This point is 
accepted by Scottish Government in their response to this Committee on the 1st 
September 2014 (Q5). 

 

Offences involving firearms, and specifically air weapons, are at their lowest level 
for many years.  Creating new legislation that affects the possession and use of 
an estimated 500,000 air weapons in Scotland will inevitably result in an increase 
in reported crime, even if an offence has been committed unintentionally.   

 

The creation of this air weapons licensing system will not affect public health 
policy. 

 

 

 

14. Is there sufficient provision, or sufficient capacity to provide, suitable 
numbers of air weapons clubs across all areas of Scotland for use by 
registered air weapons owners/ users? 
 

BASC Scotland 
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It is not known if there is sufficient provision or capacity of air weapons clubs 
across all areas of Scotland.  In July this year there were 138 approved rifle clubs 
in Scotland.  It is not known how many of these clubs currently have the facilities 
for air weapon shooting or how many currently unapproved air weapon clubs 
there are.  SARPA, in their submission, estimate that no more than 5% of air 
weapon users are currently involved in clubs. 

 

Scottish Government stated on 1st September 2014 (Q10) that they “will work with 
stakeholders to encourage the development of a network of air weapon clubs 
across Scotland”.  We look forward to being involved in this initiative but fear that 
it will be difficult to establish such a network without commitment and funding, 
especially if the requirements for approval are seen as onerous. 

 

 

 

15. How will the air weapons licensing system affect those using air 
weapons for personal/recreational use? 
 

Those who currently use air weapons for personal/recreational use do so without 
any need for a licence.  Many chose to use air weapons rather than other firearms 
for this reason.  In addition, they are not exposed to the cost of a licence or to any 
restrictive conditions placed on a licence.  They do, however, have to act within 
the law and ensure that they only shoot on land over which they have permission. 

 

The air weapons licensing system will introduce the need for a licence, the cost 
associated with this and the real possibility that, for many, their “good reason” 
would not be seen as adequate.  (We refer here to the references in the Policy 
Memorandum and Explanatory Notes to the presumption against informal target 
shooting in gardens – “plinking”.)  Consequently a significant number of licence 
applicants (or potential applicants) could be deprived of their sport. 

 

It has already been noted by BASC that a number of hitherto exclusively air 
weapon shooters have now applied for either a Shotgun Certificate or a Firearms 
Certificate.  They have concluded that if they need to have a certificate they might 
as well get one for a more powerful firearm and still be able to enjoy their air 
weapons shooting for free, for a period of up to five years. 
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16. How will the air weapons licensing system affect those aged 14 to 17 
who use air weapons? 
 

Many young people may be disinclined to apply for or pay for an air weapon 
licence and therefore lose their opportunity to enjoy their sport.  Their parents 
may take a similar view.   

 

A number of young people who do apply for a licence will be directly affected by 
the restriction on live quarry shooting being conditional upon protecting livestock, 
crops etc.  This would prevent them from undertaking many aspects of essential 
pest control for conservation reasons (Section 7 (5) (d)). 

 

We do not understand why a certificate granted to a person under the age of 18 
will expire when that person reaches the age of 18. (Section 8 (1) (a)) This 
effectively makes a certificate for a young person proportionately more expensive 
than one for an adult and may lead to a delayed application, waiting until the 
person reaches the age of 18.  This appears to us to contravene the principles of 
equality. 

 

 

17. How will the air weapons licensing system affect those using air 
weapons for commercial/professional reasons (for example: for pest 
control; as part of the tourist/hunting season; as part of fairs, paintballing 
centre, entertainment sector etc.)? 
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Professional use will be affected by requiring all who use air weapons to be 
licenced.  This may have a minimal effect on pest controllers who have to be 
licenced for many other activities, such as the use of poisons, but it will be 
another financial burden on predominantly small businesses. Those based out 
with Scotland but operating in Scotland will have the additional burden of applying 
for a Visitor Permit at least annually, unless a long-term visitor’s permit is 
introduced. 

 

Professional use would also apply to the many people who use air weapons for 
the humane dispatch of captured pests species, such as rats, grey squirrels, mink 
etc.  Many of these individuals are either employed by conservation agencies or 
NGOs and would face the cost of a licence just to allow the occasional use for this 
purpose. 

 

It is not known how many tourists come to Scotland to participate in air weapon 
hunting but it is thought to be less than those who come for hunting with either a 
rifle or shotgun.  However, if they came from England or Wales they would have 
to apply for a Visitor Permit for an air weapon but not for a rifle or shotgun.  

 

 

18. How will the air weapons licensing system affect those using air 
weapons for competitive sporting purposes? 
 

Those involved in competitive air weapon sports and residing in Scotland will 
inevitably apply for and hopefully receive their air weapons licence that will then 
allow them to both train and compete as before.   

Those wishing to come to Scotland will require a visitor’s permit and this may well 
act as a disincentive to both individuals and groups, especially if an application 
has to be made each year, or more often.  We are aware that there have been 
delays and frustrations over recent years with respect to visitor permits for 
shotguns and rifles.  In such situations the visiting sportsman or woman can 
borrow a firearm, such as an “estate rifle”, and still participate.  However, few air 
weapon competitors would be able to compete if they did not have their own rifle 
or pistol due to the fact that most are customised for their own particular 
requirements. 

19. Is it equitable for those applying for an air weapons certificate to pay a 
fee which cannot be refundable irrespective of whether a certificate is 
granted or not?  
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BASC does not think that it is equitable that the fee is charged even for an 
unsuccessful application. Each person applying is doing so to remain law-abiding 
and it is wrong to financially penalise them if their application is rejected.  Given 
that it is anticipated that the majority of applications will be dealt with at a civilian/ 
administrative level in just over one hour of processing time there will inevitably 
be mistakes based, for example, of failure to recognise good reason.  It is 
fundamentally wrong to financially penalise a person for trying to do the right 
thing. 

Again, this could act as encouragement to apply for a Shot Gun or Firearms 
Certificate instead. 

 

20. Will the air weapons licensing system have a positive or negative 
impact on other areas of the public sector in Scotland (eg. The work of local 
government, public agencies etc.)? 

While the air weapons licensing system will not affect many areas of the public 
sector it will affect Police Scotland.  BASC has considered the figures in the 
Financial Memorandum. Our main concerns relate to the “Processing Costs” 
outlined from Para. 66 onwards.  An assumption is made that “extensive, detailed 
background checks and home visits will be necessary only in a very small 
proportion of cases”.  The assumption is made that 98% of applications will only 
require 1.2 hours of processing by administrative staff, with no enquiry officer 
involvement.  Given that there is a “good reason” requirement for obtaining an air 
weapon certificate we find it hard to believe that 98% of those applying for a 
certificate will be able to provide a “good reason” that will be processed (and 
confirmed) within 1.2 hours and will not require enquiry officer investigation.   

 
It is assumed that the majority of air weapon owners use them for informal target 
shooting in their garden and we note that the Policy Memorandum states (para. 
64) “Ministers do not believe that target shooting in such an environment (in 
gardens or other urban of highly populated settings) should generally be 
acceptable unless the applicant can satisfy the Chief Constable as to the safety 
and other arrangements in place to ensure that shooting can be carried out 
without risk to the public”.  With this in mind we feel that a large number, possibly 
50% of applications, will give such informal target shooting as their good reason.  
We do not know what decision-based mechanism could be used to determine 
whether this would be acceptable or not without enquiry officer involvement 
and/or a home visit.  Instead of 2% of applications requiring “detailed process incl. 
home visit” we feel that this would be nearer to 50%.  This would result in the 
average cost of each application rising to £118.90, an increase of almost 40%.  

 
This would mean that the cost, spread over five years, for 10,000 applications 
would be £1,189,000 and for 30,000 applications £3,567,000. This will have a 
considerable negative impact. 



  
Agenda Item 1  LGR/S4/14/29/6 
19 November 2014 
 

68 
 

 
The only other public agency that may be affected is SNH, which does employ 
staff who require air weapons for humane dispatch purposes. 

 

 

21. What, if any, might the unintended consequences of introducing an air 
weapons licensing system in Scotland be? 
 

 The requirement to obtain an air weapon certificate will encourage many people 
to get rid of their air weapon. Some will be surrendered, some will be sold but 
many could be otherwise disposed of, leading to a possible increase in offences 
involving air weapons in the coming years. 
 
The requirement to obtain an air weapon certificate may be the incentive for many 
to decide to apply for a shot gun or firearms certificate instead. The process may 
be easier (there is no need for good reason for a shot gun certificate and no 
conditions can be attached, for example) and possibly cheaper, and if the 
application is unsuccessful the fee will be returned. 
 
 
 

22. Do you have any other comments to make on air weapons licensing 
aspects of the Bill? 

 The Bill refers to applicants being required to demonstrate “good reason”. This is 
defined as “pest control, sporting target shooting, or being a collector” in the 
Explanatory Notes (Sect. 18). However, the Policy Memorandum is clear that 
Ministers do not believe that “plinking” in gardens “should generally be 
acceptable”. This is the most common use for air weapons in Scotland. Many 
applications for an air weapon certificate could therefore be rejected due to 
advice in the Policy Memorandum rather that what is in the Bill itself. This will 
deprive a large number of air weapon shooters of their sport. 
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AIR WEAPONS AND LICENSING (SCOTLAND) BILL 2014  

The Gun Trade Association Response  
 

 

The Scottish Parliament’s Local Government & Regeneration Committee has called for 

written evidence from interested parties as part of Stage 1 consideration of the Air 

Weapons and Licensing (Scotland) Bill. 

 

The Gun Trade Association (GTA), which represents 700 members of the UK sporting, 

recreational and professional gun trade, is such an interested party in this exercise, 

having been a member of the Scottish Firearms Consultative Panel and having 

provided substantial evidence for both the impact assessment for the Bill and the 

Consultation exercise which preceded the Bill. The GTA submits the following evidence 

to the Scottish Parliament, setting out its views on the provisions of the Bill. 

 

It is of particular note that this is the first Bill which addresses air weapon licensing in 

the UK with all the complexities involved.  The regulation of air weapons was devolved 

to Scotland from Westminster in the Scotland Act 2012 (at Section 10).  Significantly, 

the powers devolved to Scotland only addressed air weapons and not other similar 

items such as ‘specially dangerous’ air weapons or air weapons ‘disguised as other 

objects’.   

 

The definitions which will be used to control the use, possession, purchase and 

acquisition of air weapons in Scotland, as outlined in Section 1 of the Bill, merit special 

scrutiny as the rest of the Bill will be entirely dependent on the definition of the air 

weapon itself. 

 

Section 1 – Meaning of an Air Weapon 

 

In 1(3) Component parts in (a) and accessories in (b). 

 

The inclusion of component parts in the Bill is complicated by the lack of definition in 

the Firearms Act, 1968.  

 

The Violent Crime Reduction Act, 2006, gives some assistance in this regard, wherein 

component parts are considered to be solely those parts that are pressure bearing. 

For air weapons, these include cylinders, air reservoirs, barrels, et cetera, but crucially 

not screws, stocks, springs, and any parts that are not directly pressure bearing.  
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It would seem both sensible and pragmatic to adopt this approach and we suggest 

that allowing possession of component parts of air weapons, in Scotland, should be 

addressed through appropriate wording on the Air Weapon Certificate.  (e.g. ‘may 

possess air weapons and component parts thereof’). 

 

Accessories; for the most part these are detachable sound moderators (silencers) 

which have never been controlled for air weapons.  Moderators for Section 1 firearms 

are listed on Firearms Certificates.   

 

We suggest that detachable sound moderators for air weapons are addressed in the 

same manner as component parts and certificates are worded; ‘may possess air 

weapons and accessories’.  These provisions will allow RFDs to determine, at point of 

sale, the purchasers’ rights to acquire and allow the police and firearms licensing the 

necessary controls through clear wording on certificates. 

 

We believe that Section 1(4) of the Bill is potentially legally contradictory.  

 

To be an “air weapon” as defined by Section 1(3)(b) of the Firearms Act 1968 it must 

be sufficiently powerful to be potentially lethal, but not sufficiently powerful to be 

specially dangerous as defined by the Specially Dangerous Air Weapons (Rules) 1969. 

By any reasonable definition, an “air gun” incapable of discharging a missile with a 

muzzle energy in excess of 1 joule does not meet these criteria and is de facto not an 

“air weapon” as defined by section 1 (3) (b).  

 

To avoid ambiguity we suggest the wording be altered as follows; 

 

(4) But the expression does not include— 

 

a) an air gun, air rifle or air pistol which is incapable of discharging a missile with 

a kinetic energy in excess of one joule as measured at the muzzle of the 

weapon. 

 

b) an air weapon that is designed to be used only when submerged in water or 

the component parts of any such weapon. 

 

The effect of this is to establish a clear lower limit by which air weapons may be 

judged. 

 

The GTA is firmly of the opinion that a definition of a lower limit of muzzle energy will 

help the Scottish police to positively differentiate between airsoft and air weapons.  
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Furthermore a definition, such as 1 joule, will limit the danger to public safety as 

airsoft type items will have a lower level of muzzle energy and the possession of air 

weapons will be controlled through certification.   

 

The protection of public safety is a police issue and not that of Firearms Licensing who 

do not deal with ‘non-lethal’ and/or other ‘unlicensed weapons’. 

 

Section 2 – Requirement for air weapon certificate 

 

Clarification is required as to the definition of both the words ‘use’ and ‘possess’.  The 

Firearms Act 1968, at Section 57, does not define possession or use but it is often 

taken that possession encompasses use.  (‘Possession’ does not necessarily imply 

‘ownership’).  

 

The Policy Memorandum makes it clear that air weapon certificates will licence 
individuals rather than weapons. Thus the quantity of air weapons held will not be 
registered on the certificate. 

 
Should this important definition be stated on the face of the Bill? 
 

Section 3 – Application for grant or renewal of air weapon certificate 

 

(3) The Chief Constable must maintain a register containing the details of each 

application made under this section (whether or not the application results in an air 

weapon certificate being granted or renewed).  If a certificate is not granted is the 

Chief Constable in breach of the Data Protection Act if he keeps the data?  

 

Section 4 – Verification of applications 

 

Will there be a lower age restriction for a ‘verifier’? 

 

Section 5 – Grant or renewal of air weapon certificate 

 

The requirements or tests for the grant are, as is stated in the Policy Memorandum, 

broadly in line with those for more powerful weapons under Section 1 of the Firearms 

Act 1968. We believe that is  
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disproportionate and unnecessarily burdensome. We suggest the approach taken in 

the 1968 Act to the grant and renewal of shotgun certificates is more appropriate and 

proportionate and should be adopted. As a consequence the Chief Constable would 

need to have good reason not to issue a certificate, as is the case for shotgun 

certificates. 

 

We are awaiting ‘Guidance’ (under Section 39), as to definitions of ‘fit person’ and 

‘good reason’.  Will these mirror the definition used for current UK Firearms Legislation 

(as in 5(2))? 

 

The Policy Memorandum states that there will be further discussions with 

stakeholders on the above questions. The GTA awaits the response before any 

secondary legislation is drafted 

 

Section 6 – Air weapon certificate: conditions 

 

Awaiting definitions of conditions. 

 

The Policy Memorandum makes specific mention of ‘Plinking’ in gardens and/or other 

urban or highly populated settings. Plinking is in effect informal target shooting and it 

is extremely well established that the majority of young people start their air weapon 

shooting safely and under supervision, in that environment. The GTA considers it 

unreasonable to overly restrict this type of shooting and we believe that clear 

definitions of “gardens”, “other urban” and “highly populated settings” will be needed 

to avoid this.  

 

Conditions, although necessary, must make allowances for safe informal target 

shooting or “plinking”. 

 
 

Section 7 – Special requirements and conditions for young persons 
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In sub-section (5) there is no provision in the conditions for a young person to 

posses/use an air weapon for ‘sporting purposes’ (i.e. for shooting live quarry), but 

they are allowed, in (5)(d), ‘to use and possess only for the purposes of protecting 

livestock, crops or produce on land used for or in connection with agriculture’. 

Further, in (5)(e), ‘the holder may use and possess an air weapon while carrying on 

business as a pest controller or acting as the employee of a pest controller.’   

 

This definition presents the young person, who holds an air weapon certificate, with a 

potential difficulty; Whilst using a borrowed air weapon, and shooting rabbits for crop 

protection, or pest control, how could the young person justify to a constable that the 

shooting was not ‘for sporting purposes’? 

 

Clarification is required. Why should a young person, who has satisfied the 

requirement of ‘fit person’ and has ‘good reason’ for using an air weapon, not be 

allowed to use the air weapon for ‘sporting purposes’?  We suggest that (5)(a) be 

amended to include ‘sporting purposes’.  

 

Section 8 – Duration of air weapon certificate 

 

Sub-section (2) is pragmatic and practical, and should be extended to firearm and 

shotgun certificates. 

 

Section 9 – Alignment of different types of certificates 

 

A pragmatic solution for alignment of certificates. 

 

Section 10 – Variation of air weapon certificate 

 

The Chief Constable has the right to issue a notice to the certificate holder requiring 

the certificate for variation.  A list of conditions, as mentioned in Section 6, is required.  

 

Section 11 – Revocation of air weapon certificate 

 

In the event of the notice of revocation and the surrender of air weapons, the police 

must give assurances that the air weapons will be held securely and without any 

damage being caused to the items in their care. 

 

Section 12 – Police permits 
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In (1)(b) On the face of the Bill private persons must also be permitted to sell air 

weapons held under a police permit. 

 

Section 13 – Visitor permits 

 

Clarification will be required in Guidance as to whether visitor permits will have to be 

applied for through a ‘sponsor’ resident in Scotland. 

 

In (4)(c). A qualifying visitor from outside the UK will not be subject to the terms of 

Section 21 of the Firearms Act 1968 when the application is made. 

 

Section 14 – Visitor permits: young persons 

 

As per Section 7 where young persons may not possess an air weapon for ‘sporting 

purposes’ (shooting live quarry), young persons, who visit Scotland on a visitor permit, 

will not be permitted to shoot live quarry. 

 

The same arguments for changing this condition apply. (see Section 7, above). 

 

Sub-section 14(6) appears to be contradictory. Must the Chief Constable be satisfied 

that the visitor permit does not allow young persons to shoot live quarry or not? 

 

Section 15 – Police and visitor permits: conditions 

 

Definitions of mandatory conditions are awaited in Guidance. 

 

Section 16 – Police and visitor permits: variation and revocation 

 

Definitions of mandatory conditions are awaited in Guidance. 

 

Section 17 – Event permits 

 

It is not clear whether the ‘organiser’ (who may not own air weapons and thus not 

have an air weapon certificate), may borrow or hire air weapons from an RFD, or a 

private air weapon certificate holder, and then lend/hire to the participants of the 

event. 

 

Sub-section (7). A fuller description of ‘activity’ will be required in Guidance. 

 

Section 18 – Approval of air weapon clubs 
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Section 19 – Variation of approval 

Section 20 – Duration of approval 

Section 21 – Alignment of club approvals 

Section 22 – Power to enter and inspect club premises 

 

The GTA has no comment to make on air weapon clubs. 

 

Section 23 – Requirements for recreational shooting facilities 

 

Sub-sections (1)(2) and (3); It is presumed that an RFD may possess air weapons 

without holding a specific air weapon certificate. An RFD who owns a miniature rifle 

range or a facility for combat games may therefore loan/hire air weapons, in the 

normal course of his business, to someone who does not hold an air weapon 

certificate.  Conditions of age and supervision will apply. 

 

Sub-section (4)(b); Combat games. Air weapons will have a muzzle energy of more 

than 1 joule. The GTA believes that the use of ‘air weapons’ at recreational facilities 

would be a danger to public safety.  (See proposed revised definition of ‘air weapon’ 

at Section 1(4)). 

 

It is also important to bear in mind is that the airsoft community in England (UKARA), 

consider that a range of muzzle energies from 1.3-2.5 joules is acceptable before the 

item should be defined as an air weapon.  

 

 

Section 24 – Restrictions on transactions involving air weapons 

 

Sub-section (2)(c)(i); There will be some countries that do not limit the purchase of air 

weapons to 18 years of age.  Is it therefore correct to limit the age for purchase to a 

young person under 18 who may legitimately make the same purchase in his own 

country of residence, especially if, as in (2)(c)(ii), he may not take possession in 

Scotland? 

 

Sub-section (2)(c)(ii); ‘Outwith Great Britain’ precludes England and Wales. This would 

prevent potentially considerable sales to those who visit Scotland from England and 

Wales and wish to purchase air weapons whilst visiting. This is a serious restriction of 

trade. 

 

Section 25 – Requirement for commercial sales of air weapons to be in person 
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Sub-section (2) contradicts Section 24 sub-section (2)(c)(ii) where it states that 

possession may only be transferred by being ‘delivered outwith Great Britain’, without 

coming into the purchaser’s possession.   

 

Section 26 – Requirement to notify Chief Constable of certain sales 

 

Sub-section (1)(b); see Section 24 and comments on sub-section (2)(c)(ii). 

 

Section 27 – Power of search with warrant 

 

No comment. 

 

Section 28 – Production of air weapon certificate 

 

Sub-section (1)(a); it would practical to allow also the production of a photo-copy of 

the air weapon certificate. 

 

Section 29 – Cancellation of air weapon certificate 

 

Sub-sections (2) and (3); Is there the right of appeal as in the case of revocation? 

 

Section 30 – Forfeiture and disposal of air weapons 

 

Sub-section (5); should also include ‘or part of a collection of antique air weapons’. 

 

Section 31 – Failure to keep air weapon secure or report loss to the police 

 

Sub-section (b); a time limit should be prescribed in Guidance as to ‘immediately’.  A 

person might return to where the air weapon is normally kept after a holiday, or other 

absence, to find their air weapon missing. 

 

Section 32 – False statements, certificates and permits 

 

No comment. 

 

Section 33 – Time limit for offences 

 

No comment. 

 

Section 34 – Offences by bodies corporate 
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If the body corporate forms a part of an English body corporate (e.g. a subsidiary of an 

English company), it must be established as to where any prosecution is brought. 

 

Section 35 – Appeals  

 

No comment. 

 

Section 36 – Fees  

 

Awaiting secondary legislation and guidance to determine the level of fees. 

 

Section 37 – Power to make further provisions  

 

Awaiting secondary legislation and guidance. 

 

Section 38 – Transitional arrangements for existing certificate holders 

 

Awaiting further guidance, especially in the case where a young person may have 

been ‘gifted’ an air weapon. 

 

Section 39 – Guidance  

 

It is imperative that sufficient public funds are made available to ensure that any 

guidance is published as widely as possible. 

 

Section 40 – Interpretation of Part 1 

 

It is essential that the definitions in Section 1 are clarified as to the meaning of ‘air 

weapon’.  

 

Sub-section (5). The GTA believes that reference should also be made to the Violent 

Crime Reduction Act 2006. 

 

Additional points that need to be considered: 

 

 We feel that it is important to note that the GTA has been responsible for 

considerable input into the Financial Memorandum. The Scottish Government 

has accepted the figure of 500,000 air weapons, provided by the GTA, as the 
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core estimate of numbers for the Bill. (See Explanatory Notes Paragraphs 44 – 

49). 

 

 Confirmation is required as to exactly what details will be required for entries 

into the Registers of Registered Firearms Dealers (RFDs). 

 

 England and Wales will introduce electronic RFD Registers on the 31st 

December 2014. Will Scotland be included in the requirements of the EU 

Firearms Directive?  

 

 Regarding RFD Registers: Will storage and repair of air weapons be a 

requirement in the register? 

 

 Regarding internet sales: How will internet sales be dealt with under the air 

weapons Bill? 

 

 Will remote sales be permitted between dealers in Scotland and those in the 

rest of the UK? 

 

 Regarding firearms offences and the requirements for air weapon certificates: 

What will be the lead time period for ‘hand-in’ before an offence is committed? 

 

 

 

 

 

 

 

 

 

 

 

 



  
Agenda Item 1  LGR/S4/14/29/6 
19 November 2014 
 

79 
 

 

Name/Organisation: Scottish Air Rifle and Pistol 
Association 

1. Air Weapons Licensing 
 
You may respond to all the questions or only those you have a specific interest 
in. (Text boxes have no word limit, they will increase in size accordingly). 

1. In what ways will the creation of an air weapons licensing system in 
Scotland contribute to preserving public order and safety, reducing crime 
and advancing public health policy? 
 

We see no perceivable benefit in public order or public safety that would 
not be achieved by the diligent use of existing legislation, only law abiding 
citizens will apply for a licence, criminal users though very few will by their 
very nature continue to abuse air weapons without regard. The current 
control regimen has seen airgun incidents fall year on year (71% in 5 
years) to a low of 171 for 2013. The vast majority of offences being minor  
with very few serious incidents where actual harm was caused 
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2. Is there sufficient provision, or sufficient capacity to provide, suitable 
numbers of air weapons clubs across all areas of Scotland for use by 
registered air weapons owners/ users? 
 

Currently only a minority of airgun users frequent clubs, most airguns are used in 
vermin control or private land target shooting, the club structure we have in place 
covers approximately but no more than 5% of all airgun owners. Clubs are 
currently run by volunteers, while we have initiatives to increase land availability 
working with public bodies and  have established a framework to make it easier 
for clubs to get started we still depend  greatly on the response from ether the 
private or public land holder.  

 

Many airgun users have individuals  permissions to shoot on private land on an 
ad hoc basis which works well for very small groups but land holders in general 
will have concerns over increased numbers that would be involved in the creation 
of formal  “Clubs” 

 

Other than disciplines run by the International Shooting Sports Federation  such 
as those seen at  Olympics or Commonwealth Games  Airgun shooting tends to 
be an outdoor or field activity  in general while there is  some small infrastructure 
and access to a small number of shared, licenced indoor  and Firearms ranges 
these are only beneficial for those to train in “ISSF” like disciplines what is greatly 
is required access to suitable forestry and lands suited to airgun “field” type 
shooting. A small club with a single Field Target course requires a minimum of 4 -
8 Acres with a suitable safe backdrop area as compared to an indoor range which 
requires a building  of around 50M x 25M  
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3. How will the air weapons licensing system affect those using air 
weapons for personal/recreational use? 
 

The implementation of legislation may drive many out of the sport entirely or more 
likely with the requirement to hold a licence many will choose to move to 
traditional full power firearms, There will be the additional financial burden from 
the licence and significant costs if they need to travel to a club to shoot as 
opposed to on their local premises, while there are a good number of clubs in the 
central belt out with that area it can be a two to three hour drive to access any 
club facilities sometimes further for Field Target clubs.  

For those engaged in vermin / pest control the lack of access to practice on 
private ground outwith their vermin control area may impact their ability to sustain 
their skill levels. 

  

In addition where it is currently sufficient to have approval to shoot over suitable 
lands granted by a land owner, indication is that further approval by the chief of 
police may be required  removing access to safe shooting grounds, impacting the 
rural target shooter and domestic vermin control further increasing the burden on 
Firearms control officers to review such sites. 

 

 

 
 
 
4. How will the air weapons licensing system affect those aged 14 to 17 who 
use air weapons? 
 

SARPA have concern over the licencing of juniors, not in the fact that they have 
every right to shoot but by that in licencing individuals who are in effect minors 
may pass the message that responsibility lies solely with them rather than parents 
or responsible guardians who need to ensure that airguns are controlled and only 
used in safe responsible manner.  

There are a great number of junior shooters who take part in air rifle target 
shooting as part out door activities such as Boys Brigade,  Scouts, Air Training 
Corp, Cadets  this legislation should not get in the way of delivering safe and 
educational exposure to shooting as a sport. 
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5. How will the air weapons licensing system affect those using air 
weapons for commercial/professional reasons (for example: for pest 
control; as part of the tourist/hunting season; as part of fairs, paintballing 
centre, entertainment sector etc.)? 
 

Scotland is renowned for its shooting heritage with many traditional “country 
sports” type hotels and outdoor pursuits venues providing airgun shooting as an 
visitor attraction and activity. 

The implementation of this licence scheme may well see the removal of airgun 
shooting events from many of our rural tourist attractions, hotels and other event 
organisations directly impacting tourism and shooting sport venue revenues. 

In addition it will put at jobs at risk for a great many who work delivering airgun 
shooting at these venues.  

 

Many come to our nation to enjoy the outdoor activities and Airgun shooting is 
often the only practical and accessible form of shooting available  

 

Currently Pest Control can be ether a professional or personal service, may 
farmers and land holders have a mutual agreement with airgun shooters and  rely 
on individuals who they have built up a trust relationship with. Any professional 
pest control services offered from across the border would also require some form 
of long term licence solution or visitor permit to operate cross border. 

 

6. How will the air weapons licensing system affect those using air 
weapons for competitive sporting purposes? 
 

This licence scheme will directly impact the ability of competitors to access the 
sport from across borders and from other nations. Currently we have a common 
licence scheme across the UK and our events are accessible to many nations, 
this legislation could make Scotland a shooting backwater unable to hold major 
international events, Competitors will travel to less officious countries with less 
red tape to be deal with.  

On top of ISSF, national, commonwealth events there are many other airgun 
shooting events such as Field Target, Hunter Field Target , Bench rest, Iron Plate 
etc. etc. many of which see competitors traveling from abroad. Most of these 
sports are practiced in the outdoor natural arena. 

On the domestic front the impact may be minimal depending on the application of 
the legislation, many clubs operate with private land holders to deliver competition 
grounds, as well as other events  which take place in conjunction with country 
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fairs and public  events, if each “site” or event is required to be licenced, public 
involvement and competition will become a thing of the past with competition 
being restricted to far fewer “Approved” sites. 

7. Is it equitable for those applying for an air weapons certificate to pay a 
fee which cannot be refundable irrespective of whether a certificate is 
granted or not?  
 

This position is NOT equitable, currently individuals may own air guns for many 
reasons all perfectly legal and law abiding, should any application from such an 
individual be declined no charge should be leveraged  against them legally or 
financially. 

Many individuals hold equipment to the value of thousands of pounds, if forced to 
surrender or sell that equipment given the potential negative impact on airgun 
values from a flood of equipment hitting the market not only should there be no 
charge but there should be a compensation system  to address the financial lost 
being imposed through no fault of their own  

8. Will the air weapons licensing system have a positive or negative impact 
on other areas of the public sector in Scotland (eg. The work of local 
government, public agencies etc.)? 

There is the potential for a huge negative impact on the public sector in the loss 
of man hours spent on what is essentially a non-issue, the current firearms 
control structure is barely able to meet the need of the 70,000 current firearms 
owners, adding around 50,00-150,000 air weapon licences and potential home / 
site visits for any deemed as requiring further attention will impact the public 
purse to a far greater level than is currently stated in the Financial impact study. 
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9. What, if any, might the unintended consequences of introducing an air 
weapons licensing system in Scotland be? 
 

This bill may cause a large migration of shooters from air guns to firearms 
straining further both Firearms control structure and the supporting club 
structures. 

We can also see large number of airguns dumped on the grey market or thrown 
in skips where children or irresponsible individuals could access them and create 
a far greater public risk. 

Legislation may also cause the criminalisation of any who may hold an airgun 
who may not apply for a licence in appropriate time or though not knowing they 
are accountable for them in the case of guns airguns held for youths or held in 
storage.. 

It may also cause significant damage to a growing sport at the grass roots level  
from which the likes of Sian Bruce , Caroline Brownlie , David Owen  and  Jen 
McIntosh Scotland’s most decorated Olympian  and others  stemmed from. 

By the introduction of new offences created by this bill crime statistics will 
inevitably increase as people fall foul of any new regulation, the unfortunate fact 
is that it will not create any further public safety benefit and may through 
uncontrolled “dumped” air weapons put them in the very hands of those who 
would misuse them ether through ignorance or deliberate act. 

10. Do you have any other comments to make on air weapons licensing 
aspects of the Bill? 

Currently there is no issue with airgun users, the fact is that as a member of the 
public you are at far greater risk of injury from dogs, golfers, cyclists or attending 
football, we see no benefit to this legislation as proposed. 

We can see that regardless of the very positive input and constructive 
discussions held between the SFCP and invited bodies the content of those 
discussions have been largely ignored.  

Should a licence be introduced which we believe it will be a large and ineffective 
waste of public resource, any scheme needs to be proportionate, fairer 
and far lighter than the current proposal, which as it stands exceeds the 
requirements for Shotgun ownership 

This proposal has no majority support from ether the shooting fraternity or the 
general public,. A fact demonstrated by both the petition of 20,600 against 
the bill and the 87% or respondents to the Consultation process who 
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rejected the need for change.  

We still support the position that no further regulation is required other than the 
application of existing laws. 

In relation to the bill there remains the option to  ether remove this proposal from 
the bill entirely  or put a proportionate and responsible  system in place.  

RFD’s are already obliged to register anyone buying a new airgun under existing 
legislation something airgun buyers have lived with for almost a decade, 
expansion of this to facilitate self registration through an online system with an 
automated PNC check would cost far less, engage with a wider audience 
delivering the sort of data that may help the Airgun retailers and police identify 
legitimate airgun users freeing police time to focus on the criminal element who 
given their nature would not register.  

The underlying causes of airgun use will not be addressed by further legislation, 
what could drive the statistics down even further would be a public education 
program  ensuring shooters,  parental guardians and the public at large are  
informed on the facts and obligations under the laws we have today. 
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Name/Organisation: British Shooting Sports 
Council 

1. Equalities, Climate Change and other Scottish Government objectives 

You may respond to all the questions or only those you have a specific interest 
in. (Text boxes have no word limit, they will increase in size accordingly). 

1. Do you  consider that the Bill has any implications for meeting 
Scotland’s climate change commitments? Please explain. 
 

 No 

 

 

 

 

2. Do you consider that the Bill has any implications for meeting 
Scotland’s equality  and/or human rights commitments? Please explain. 
 

Only insofar as it adversely affects young persons who must pay the same fee as 
would an adult certificate holder, but for a certificate of shorter duration. 

 

 

 

 

3. Do you consider that the Bill has any implications for preventative 

spending and/ or public services reform? Please explain. 

 

No 
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4. Do you consider that the Bill has any implications in relation to 
European Union issues? Please explain. 
 

 

No 

 

 

 

 

 

5. Do you have any other comments on the impact of the proposals 
contained in the Bill relation to Scottish Government objectives?  

No 
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Name/Organisation:  

2. Air Weapons Licensing 
 
You may respond to all the questions or only those you have a specific interest 
in. (Text boxes have no word limit, they will increase in size accordingly). 

1. In what ways will the creation of an air weapons licensing system in 
Scotland contribute to preserving public order and safety, reducing crime 
and advancing public health policy? 
 

It is unlikely to meet these goals as it will predominantly impact on the law-

abiding and demand considerable police involvement at a time of shrinking 

resources. 

 

 

 

2. Is there sufficient provision, or sufficient capacity to provide, suitable 
numbers of air weapons clubs across all areas of Scotland for use by 
registered air weapons owners/ users? 
 

 

 

Presumably the majority of existing approved small-bore clubs would apply for air 

weapon approval as will existing air rifle clubs and field target clubs, but this 

question can only be answered meaningfully if the distribution of existing clubs 

was known and the criteria for air weapon clubs had been promulgated. 

 

It should be noted that there appears to be no reason why a shooting range using 

air rifles (but not air pistols) could not continue to benefit from Section 11(4) of 

the 1968 Act without need for approval. 

 

It is most regrettable that the proposal for a long-term visitors permit for 

competitive shooters has not been pursued.  

 

 

British Shooting Sports 
Council 
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3. How will the air weapons licensing system affect those using air 
weapons for personal/recreational use? 
 

Expense and loss of flexibility in pursuit of the sport. All certificates should be 

conditioned to permit target shooting on private land, thus allowing practice and 

helping to ensure that those engaged in quarry shooting or pest control can  

maintain their skills. As an example of lack of flexibility, a person with a 

certificate granted on the basis of membership of an approved air weapon club 

would need to obtain a variation if he wished to hunt or engage in pest control. 

Informal target shooting, properly conducted, is safe and should not be 

discouraged. Consultation is required to establish safe practice in gardens and 

urban areas. 

 
 
 
4. How will the air weapons licensing system affect those aged 14 to 17 who 
use air weapons? 
 

The exclusion of young persons from hunting with an air rifle is most regrettable. 

One outcome is likely to be an increase in applications for firearm and/or shotgun 

certificates by young persons who wish to hunt. Quarry shooting represents a 

major income stream for the Scottish rural economy and many young shots begin 

their hunting careers with an air rifle. 

 

5. How will the air weapons licensing system affect those using air 
weapons for commercial/professional reasons (for example: for pest 
control; as part of the tourist/hunting season; as part of fairs, paintballing 
centre, entertainment sector etc.)? 
 

A long-term visitor’s permit would also be useful for professional pest controllers 

based in England but with business in Scotland. At no time in the debate about air 

weapon licensing in Scotland has there been, to BSSC’s knowledge, any concern 

with regard to public safety about the commercial or professional use of air 

weapons. Licensing will just add another cost and a complication to small 

businesses. 

6. How will the air weapons licensing system affect those using air 
weapons for competitive sporting purposes? 
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Primarily as a disincentive to competitors from outside Scotland. A long-term 

visitor’s permit for competitive shooters would go some way to mitigate this 

impact. 

7. Is it equitable for those applying for an air weapons certificate to pay a 
fee which cannot be refundable irrespective of whether a certificate is 
granted or not?  
 

No. BSSC remains opposed to the charging of a fee for unsuccessful application 

for an air weapons certificate. The fee is not a punt on the races, it is part of an 

attempt at compliance with mandatory legislation, so it is inequitable to keep the 

money if the application fails. It may also encourage applications for firearm or 

shotgun certificates. 

8. Will the air weapons licensing system have a positive or negative impact 
on other areas of the public sector in Scotland (eg. The work of local 
government, public agencies etc.)? 

BSSC does not see any positive impact on other areas of the public sector in 

Scotland. Negative impact will primarily be on the police service. Given that there 

are accepted to be 500,000 air weapons in Scotland, BSSC considers that there are 

likely to be more than 30,000 applications from people who do not hold firearm 

certificates or shotgun certificates. 

9. What, if any, might the unintended consequences of introducing an air 
weapons licensing system in Scotland be? 
 

The Bill creates a number of new offences, primarily related to licensing, so this 

may slow down or reverse the fall in the number of offences recorded annually 

after a substantial period of significant decline (71% decrease in five years). While 

there would be more offences committed, this would not add to the level of risk to 

the public, since the offences would be administrative. Unless steps are taken to 

prevent it (and none has been suggested so far) there will be a huge increase every 

five years in those renewals from shooters whose air weapon certificates were not 

initially made co-terminous with a firearm (or shotgun) certificate. This will 

require additional, probably temporary, licensing staff, training and financial 
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resources. 

10. Do you have any other comments to make on air weapons licensing 
aspects of the Bill? 

.BSSC has comments relating to the Bill, the explanatory notes and the 

financial memorandum: 

 

Air Weapons and licensing (Scotland) Bill: BSSC Comments 

7(5)(a-e)If more than one of these conditions is applied, then the word 

‘only’ used in each of these conditions is inappropriate as it is exclusive 

and the conditions will be mutually contradictory. 

 

24(2)(c)(ii) and 26(1)(b). This would seem to disadvantage those resident 

in England and Wales. Why could not a person resident in England who 

does not hold a visitor permit have a Scottish Registered Firearms Dealer 

export an air weapon directly to England? 

 

38. As part of the transitional arrangements, the Chief Constable should be 

required to communicate individually by letter with all firearm certificate 

and shotgun certificate holders to advise them of the effect of the new 

legislation. 

 

Air Weapons and licensing (Scotland) Bill Explanatory Notes: BSSC 

Comments 

 

11. As air weapons are not to be entered on Air Weapon Certificates, it 

would be anomalous to make a requirement to enter component parts or 

sound moderators on such certificates and this should read ‘...and 

possession must be authorised by an air weapon certificate’. A 

straightforward way of dealing with this would be for every air weapon 

certificate to state that the holder may possess air weapons, components 

and sound moderators. 

 

31. (and 81)The BSSC strongly supports this renewal process. 

 

94-97. Will transactions between English and Scottish RFDs be subject to 

full import/export controls? What will be required for private sales 

between individuals when the purchaser is in Scotland and the vendor is in 

England? Would it be correct to say that a Scottish domiciled private 

vendor could sell in England to an English domiciled purchaser without 

formality, since there would be no bar to the former taking the air weapon 

into England? 
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Air Weapons and licensing (Scotland) Bill Financial Memorandum: 

BSSC Comments 

 

43. (also 101) See BSSC’s response at 19 above. 

 

46-54. As already indicated, BSSC believes that, with c. 500,000 air 

weapons in circulation, then 30,000 applications from people who do not 

hold FACs or SGCs are likely to be a significant under-estimate. If the 

figure is under 30,000, then the legislation is almost certainly to be in some 

aspects a failure, given the number of air weapons believed to be in public 

hands. For 30,000 new applicants plus 40,000 existing certificate holders 

likely to be possessing air weapons, this would indicate a holding of 

around 7 air weapons per certificate holder. If air weapon figures are close 

to the average of firearms or shotguns possessed then an average of about 3 

would be more likely. Clearly a number of air weapons will be surrendered 

and others disposed of outside Scotland. Ultimately, as the air weapons 

will not be entered on to the certificate, then no-one will have a clear idea 

of the success or failure of the legislation. 

 

80. The likely effect of the Act will be that the legitimate market will be 

flooded with old, tired or poor quality air weapons with little or no resale 

value. Many dealers will be reduced to scrapping unsalable air weapons, 

and this could impact on police costs if they wished to verify destruction (a 

difficult process given that many air weapons lack serial numbers). This is 

one reason why a buy-in is beneficial, since the owner can realise at least 

some of the value of his property and the air weapon is dealt with in an 

accountable manner. 

 

98. Shooting organisations are likely to be significantly impacted 

financially through the provision of advice to their members, at least in the 

initial stages of implementation of the legislation. 

 

101. Is the intention that the fee be hypothecated and used to offset 

licensing costs, or will it just form part of Police Scotland’s income 

stream? 
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